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Joy EVANS, et al., Plaintiffs,
andUnited States of America, Plaintiff-Intervenor,
V.

Adrian M. FENTY, et al., Defendants.

Civil Action No. 76-293(ESH).

March 30, 2007.

Background: Class of developmentally disabled cit-
izens brought action against District of Columbia and
officials, alleging deficient level of habilitation.
United States intervened as plaintiff. After defendants
were found in contempt for failure to comply with
court's orders, 35 F.Supp.2d 88, holding on penalties
was reversed in part, 206 F.3d 1292, and consent or-
der was entered for compliance plan, 139 F.Supp.2d
79, plaintiffs moved to find defendants in non-
compliance and to appoint receiver.

Holding: The District Court, Huvelle, J., held that
there had been systemic, continuous and serious non-
compliance with consent order.

Motion granted in part.
West Headnotes
[1] Federal Civil Procedure 170A €~>2397.6

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(A) In General
170Ak2397 On Consent
170AKk2397.6 k. Compliance; Enforce-
ment. Most Cited Cases
District of Columbia, with respect to action brought
by class of developmentally disabled citizens alleging
deficient level of habilitation, failed to comply with
consent order in systemic, continuous and serious
manner as to health, safety and welfare of citizens;
failures had occurred throughout district's service de-
livery system, system had been wholly inadequate for
many years, and system's failures had contributed to
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deaths and hospitalizations that were preventable.
[2] Receivers 323 €6

323 Receivers
3231 Nature and Grounds of Receivership
323I(A) Nature and Subjects of Remedy
323k6 k. Existence of and Resort to Other
Remedy. Most Cited Cases
As remedy of last resort, receivership should be un-

dertaken only when absolutely necessary.

Cathy E. Costanzo, Northampton, MA, Stephen For-
ney Hanlon, Paul J. Kiernan, Holland & Knight, LLP,
Sandra J. Bernstein, University Legal Services, Inc.,
Washington, DC, for Plaintiffs.

Richard James Farano, U.S. Department of Justice,
Washington, DC, for Plaintiff-Intervenor.

Ellen A. Efros, Raobert C. Utiger, John D. Dodge, Of-
fice of the Attorney General, Maria-Claudia T. Am-
ato, Martha J. Mullen, Corporation Counsel for the
District of Columbia, Washington, DC, for Defend-
ants.

MEMORANDUM OPINION

HUVELLE, District Judge.

This case was filed more than thirty years ago in an
effort to remedy the constitutionally deficient level of
care, treatment, education, and training being
provided to residents of Forest Haven, the District of
Columbia’s institution for persons with development-
al disabilities, which was closed as a result of this lit-
igation in 1991. Plaintiffs are a class of over 650
former residents of Forest Haven. Defendants are the
District of Columbia (“the District”) and the Honor-
able Adrian Fenty, the City's Mayor.— The United
States *281 is also a party, having been permitted to
intervene as a plaintiff in January 1977.——

EN1. Mayor Fenty took office in January
2007 and was thereafter substituted as a
named defendant. Between 1976 and Janu-
ary 2007, a series of his predecessors in of-
fice were named. At the time the case was
filed, other District of Columbia officials
were also named as defendants; however,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&SerialNum=1999054815
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&SerialNum=2000083012
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&SerialNum=2001323939
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&SerialNum=2001323939
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0133632301&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AXVII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AXVII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak2397
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak2397.6
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak2397.6
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=323
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=323I
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=323I%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=323k6
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=323k6
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0187379001&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0162988601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0296366201&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0339696601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0180869301&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0147554801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0147554801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0278333901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0133632301&FindType=h

480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

those defendants are no longer parties.

EN2. Between July 1976 and January 1977,
the United States participated in the case as
an amicus curiae in support of plaintiffs.

As described in greater detail below, this litigation
has resulted in a series of consent orders and remedial
plans in which defendants have admitted that class
members' constitutional rights have been violated and
have agreed to take actions necessary to remedy these
constitutional violations. Because these measures
have been unsuccessful in achieving desired out-
comes for class members in many critical areas, the
litigation has also resulted in a series of efforts by
plaintiffs and plaintiff-intervenor to force compliance
with the Court's orders through motions for contempt
and other relief. Before the Court is the latest such ef-
fort. Plaintiffs have moved for an order finding de-
fendants in noncompliance with the prior Court or-
ders and placing the District's Mental Retardation and
Developmental Disabilities Administration
(“MRDDA”) into receivership.M At a July 20,
2006, status conference, the Court bifurcated pro-
ceedings on the motion into a liability and a remedy
phase and directed the parties to submit proposed
findings of fact on the liability question, i.e., whether
there has been substantial noncompliance with Court
orders. (July 20, 2006 Hr'g Tr. at 6, 9-10.) EN4 This
Memorandum Opinion sets forth the Court's factual
findings on that issue.

ENS3. At the same time that plaintiffs filed
their receivership motion, the United States
moved for an order to show cause why de-
fendants should not be held in contempt.
The Court granted the latter motion to the
extent that defendants were ordered to sub-
mit a response. However, as discussed be-
low, the Court has concluded that contempt
is not an appropriate mechanism to address
defendants' deficient performance.

EN4. The exhibits submitted by the parties
in support of their proposed factual findings
include excerpts from the transcripts of vari-
ous Court hearings in this case and from
various reports by the Court Monitor. For
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ease of reference, the Court has cited to the
hearing transcripts and Court Monitor re-
ports directly, rather than to the parties' ex-
hibits. The Court also notes that certain ex-
hibits submitted by plaintiff-intervenor have
been filed under seal to prevent the disclos-
ure of class members' names and other
identifying information.

BACKGROUND

This case began in February 1976, when a group of
individual plaintiffs filed suit alleging that they and
other residents of Forest Haven were not receiving “a
constitutionally minimal level of habilitation”
(Comlg_wfsl) and seeking declaratory and injunctive
relief—— The Honorable John H. Pratt, who
presided over this case until his death in August
1995, certified a plaintiff class consisting of present,
former, and future residents of Forest Haven in June
1976. Following a period of discovery, plaintiffs
moved for partial summary judgment on the issue of
liability in November 1977. Plaintiffs urged the Court
to require defendants to “undertake a phased Court
supervised planning process for remedying the stat-
utory and constitutional *282 violations.” (Mem. of
Law in Support of Pls." Mot. for Partial S.J. at 52.)
Although defendants objected to plaintiffs' character-
ization of the conditions at Forest Haven, noting that
changes had been implemented following the filing
of plaintiffs' lawsuit, defendants acknowledged that
“the level of care and habilitation at Forest Haven has
never been that which any of the parties to this action
desire.” (Defs." Opp'n to Pls." Mot. for Partial S.J. at
2.) Defendants urged the Court to deny the motion
and instead to direct counsel for the parties to enter
into discussions as to “what further actions can and
should be done ... to better provide for the mentally
retarded at Forest Haven.” (Id. at 1, 4.)

ENS5. The conditions challenged by plaintiffs
included the lack of comprehensive habilita-
tion programs to meet individual needs of
residents; the unsafe, unsanitary, and un-
pleasant condition of the Forest Haven facil-
ities; inadequate staffing, lack of training,
and abuse of residents by staff; inadequate
medical, dental, and mental health care and

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

nutrition; inadequate recordkeeping; lack of
after-care and rehabilitation programs and
vocational training for former residents; and
inadequate funding.

|. The 1978 Consent Order

On June 14, 1978, Judge Pratt entered a “Final Judg-
ment and Order” (the “1978 Consent Order” or the
“1978 Order™), which was consented to by defend-
ants. Evans v. Washington, 459 F.Supp. 483
(D.D.C.1978). The Court found that plaintiffs have a
federal constitutional right to habilitative care and
treatment, to be free from harm, and to receive habil-
itative care and treatment in the alternative least re-
strictive of individual liberty and to be kept free from
harm. Id. at 484.— The Court went on to find that
violations of these constitutional rights had occurred
and ordered extensive permanent injunctive relief, re-
quiring defendants to deinstitutionalize class mem-
bers and imposing a series of requirements governing
virtually all aspects of the District's interim operation
of Forest Haven. |d. at 484-90.

ENG6. The Court explained that habilitation
“includes, but is not limited to, programs of
formal, structured education and training”
and that receiving habilitative care and treat-
ment in the alternative least restrictive of in-
dividual liberty “means living as normally as
possible and receiving appropriate individu-
alized services in the community in the least
separate, most integrated and least restrictive
settings.” 1d.

With respect to deinstitutionalization, the Court pro-
hibited any further admissions to Forest Haven and
ordered defendants to provide all class members with
suitable community living arrangements and with the
community-based day programs and services neces-
sary to provide them with minimally adequate habilit-
ation in the most integrated and least restrictive com-
munity settings. 1d. at 484-85, 488.w The Court
also ordered defendants, inter alia, to provide each
class member with a written individualized habilita-
tion plan and an individualized habilitation program
designed in accordance with the plan; to retain a full-
time “Developmental Disabilities professional” (later
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referred to as the “Court Monitor”) to assist defend-
ants and the Court in implementing the Consent Or-
der, including reporting to the Court at ninety-day in-
tervals regarding the status and progress of defend-
ants' efforts to do so; and, in conjunction with the
Court Monitor, to develop and submit for court ap-
proval a detailed implementation plan for the provi-
sion of community living arrangements, programs,
and services. 1d. at 484-87.

EN7. The Court ordered defendants to
provide class members with such com-
munity living arrangements, programs, and
services “at the earliest possible opportun-
ity” but also set targets for the number of
residents to be deinstitutionalized in each of
the next three Fiscal Years. Id. at 487-88.

With respect to Forest Haven, the Court ordered de-
fendants, again in conjunction with the Court Monit-
or, to prepare a plan for the interim operation of the
facility pending the placement of class members in
community living arrangements and set out a series
of requirements for the facility's*283 continued oper-
ation. Id. at 488-89. Among other things, the Court
prohibited all “[a]cts of physical or psychological ab-
use, neglect or mistreatment of any Forest Haven res-
ident,” required the prompt investigation of all such
incidents, and required “[a] program of medical,
dental and health related services for class members
which provides accessibility, quality and continuity
of care for physical illness or injury.” Id.

1. The 1981 and 1983 Consent Orders

In January 1981, plaintiff and plaintiff-intervenor
filed motions for contempt and for enforcement of
the Court's June 1978 Consent Order. The motions
were ultimately withdrawn, and the Court entered a
further Consent Order on June 25, 1981 (the “1981
Consent Order” or the “1981 Order”), setting forth a
list of agreed-upon measures “necessary to the imple-
mentation of this Court's Order of June 14, 1978.”
Evans v. Barry, No. 76-293, Consent Order at 1
(D.D.C. June 25, 1981).— The 1981 Consent Order
reaffirmed defendants' obligations under the 1978 Or-
der and imposed a series of further requirements with
respect to staffing and staff training at Forest Haven;
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the provision of individualized assessments and ha-
bilitation plans to all class members, including the
identification of all services required by class mem-
bers regardless of the current availability of those ser-
vices; procurement of necessary supplies and per-
formance of routine maintenance and repairs required
for class members' health, safety, and sanitation; out-
placement of class members from Forest Haven with
appropriate day programs and living arrangements
and with adequate case management support; funding
for class members; and the timely processing of con-
tracts. See generally id.

ENB8. This unpublished Consent Order will
hereafter be cited as “Evans, Consent Order
at _ (June 25, 1981).” Citations to other
unpublished opinions and orders in this case
will follow a similar format.

Plaintiff and plaintiff-intervenor again filed contempt
motions in June 1982 that resulted in the entry of a
further Consent Order on February 8, 1983 (the
#1983 Consent Order” or the “1983 Order”). See
Evans, Consent Order at 14 (Feb. 8, 1983). The 1983
Order again affirmed defendants' obligations under
the earlier Consent Orders and required defendants to
take certain additional steps to implement those Or-
ders. See generally id. The 1983 Order required de-
fendants to ensure that periodic assessments were
conducted and that individual habilitation plans were
developed for all class members; to prepare an as-
sessment of services required by class members; to
address certain budget and staffing issues, including
maintenance of the appropriate case manager to class
member ratio; —  and to properly maintain the fa-
cilities at Forest Haven. Id. at 2-9. The Order also im-
posed requirements with respect to the reporting of
“unusual incidents” involving class members; safe-
keeping of class members' funds; programming; and
outplacement of class members, including the re-
quirement that all residents of Forest Haven be
placed in community settings by the end of Fiscal
Year 1988. Id. at 8-14.

EN9. The 1983 Order required defendants to
maintain a case manager to class member ra-
tio of one to sixty. Evans, Consent Order at
5 (Feb. 8, 1983). This ratio was later re-
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duced to one to thirty. (See 2001 Plan for
Compliance and Conclusion of Evans v.
Williams at 37.)

I11. Closure of Forest Haven

When defendants failed to meet the 1983 Consent
Order's September 30, 1988 deadline for the out-
placement of all class members, plaintiffs and
plaintiff-intervenor *284 again initiated contempt
proceedings in July 1989. The Court did not immedi-
ately grant the motion to show cause but instead con-
tinued the matter for 120 days to give the parties time
to agree to a further consent decree. (Sept. 29, 1989
Hr'g Tr. at 2.) The parties did not agree, however, and
after a January 1990 hearing, the Court issued an Or-
der holding the District in civil contempt, observing
that it had “no alternative except to find that the Dis-
trict of Columbia has been in consistent and continu-
ing violation of the three Consent Orders [of 1978,
1981 and 1983].” Evans, Order (Jan. 30, 1990). The
Court held a sanctions hearing in March 1990 and is-
sued a further Order imposing a schedule for out-
placement of the remaining 233 residents of Forest
Haven that required all residents to be outplaced by
September 30, 1991, and providing for the imposition
of fines in the event that defendants failed to meet
quarterly outplacement quotas. Evans, Order (Apr. 9,
1990).

In July 1990, while outplacement of the remaining
Forest Haven residents pursuant to the Court's April
1990 Order was underway, plaintiffs and plaintiff-
intervenor again moved for civil contempt sanctions
and da&aggs based on the conditions at Forest
Haven. The Court denied the motion in May
1991, finding that the level of medical care at Forest
Haven, while imperfect, was adequate to meet the
needs of the declining population there, Evans, Mem.
Op. & Order at 6 (May 15, 1991), and the D.C. Cir-
cuit affirmed. Evans v. Kelly, No. 91-5237, 1992 WL
337321, at *1 (D.C.Cir. Nov.1992) FINLL

EN10. Also in July 1990, the plaintiffs peti-
tioned the Court for immediate enforcement
of the 1978 Consent Order to prevent de-
fendants from placing certain class members
in a nursing home rather than in smaller,
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community-based placements. The Court
denied the motion in November 1990, find-
ing the nursing home placement to be appro-
priate for the class members in light of their
medical needs. Evans v. Barry, 1990 WL
201488, at *1 (D.D.C. Nov.28, 1990).

EN11. In November 1990, while the con-
tempt motions were pending, the United
States sought to compel the Court to act on
the pending motions by filing a petition for a
writ of mandamus in the D.C. Circuit. The
Circuit Court denied the petition in 1991,
finding that the two-month delay between
the completion of briefing on the sanctions
motion and the filing of the mandamus peti-
tion was “not sufficient to establish that [the
United States] ha[d] a “clear and indisput-
able right” to issuance of the writ.” In re
United States, No. 90-5371, 1991 WL

17225, at *2 (D.C.Cir. Feb.11, 1991).

Outplacement of all remaining residents was com-
pleted in October 1991.

IV. Appointment of Special Master

Plaintiffs and plaintiff-intervenor next initiated con-
tempt proceedings in March 1995, filing motions for
contempt, contempt sanctions, appointment of a spe-
cial master, and emergency injunctive relief based on
defendants' nonpayment of providers of residential
and day programming services, failure to maintain
the required case manager to class member ratio of
one to sixty, mismanagement of class members' per-
sonal funds, and nonpayment of the Court Monitor.
EN12 The Court issued an Order to Show Cause in
April 1995, finding the District to be in violation of
the three previously-issued Consent Orders, particu-
larly with respect to the payment of care providers,
but suspended further contempt *285 proceedings
and consideration of the requests for emergency relief
to afford the parties an opportunity to devise a viable
plan to bring the District into compliance. Evans, Or-
der to Show Cause at 4 (Apr. 21, 1995). Negotiations
between the parties proved unsuccessful, and at a
May 1995 hearing, the Court found the District to be
in contempt. See Evans, Findings of Fact & Conclu-
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sions of Law at 2 (Oct. 11, 1995).

EN12. In addition to seeking an order requir-
ing defendants to remedy these problems
and the appointment of a Special Master, the
plaintiff parties also requested that the Court
order defendants to prepare and file a Medi-
caid Home and Community-Based Services
waiver request to enable the District to ob-
tain financial support for services so that
class members could live in less restrictive
settings at substantial savings to the District.

In October 1995, the Honorable Stanley S. Harris, to
whom the case was reassigned upon Judge Pratt's
death, issued formal Findings of Fact and Conclu-
sions of Law and an Order of Reference. The Court
found the District to be in contempt of the prior Con-
sent Orders in three material respects: (1) by being
substantially in arrears on undisputed payments to
care providers; (2) by failing to maintain the required
case manager to class member ratio; and (3) by fail-
ing to provide all class members with “community
living arrangements suitable to each, in the least sep-
arate, most integrated and least restrictive community
settings, and to provide all class members with such
community-based day programs and services as are
necessary to provide them with minimally adequate
habilitation.” 1d. at 7-8.—— Based on the defend-
ants' long history of noncompliance, the Court de-
termined that the appointment of a Special Master
was necessary. Evans, Order of Reference at 1-2
(Oct. 11, 1995). The Court appointed Margaret G.
Farrell to serve in that capacity and ordered the Spe-
cial Master to work with the parties to develop and
submit a remedial plan through which defendants
could purge themselves of the Court's contempt find-
ings. 1d. at 2-3.

EN13. The Court also identified as addition-
al areas of concern the provision of adequate
medical, dental, and health services; the pro-
vision of adequate funding for the Court
Monitor; and the safeguarding of class mem-
bers' personal funds. (Id. at 6-7.)

The Special Master submitted a remedial plan in
January 1996, and in August of that year, the Court
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issued an Order adopting the plan and the Special
Master's proposed findings of fact that accompanied
it. Evans v. Barry, No. 76-293, 1996 WL 451054, at
*1-2 (D.D.C. Aug.2, 1996) (the “1996 Plan”). The
Court-ordered 1996 Plan imposed a series of further
requirements with respect to the timely payment of
care providers, negotiation of long-term provider
contracts, maintenance of the required case manage-
ment ratio, and implementation of class members' in-
dividual habilitation plans. Id. at *3-8. The
1996 Plan also provided for imposition of coercive
civil fines in the event that defendants failed to meet
the Plan's requirements-fines that the Court determ-
ined were necessary in light of defendants'
“unrelenting contempt” of the Court's prior Consent
Orders and “seeming inability to brinlgl{lhlesmselves in-
to compliance therewith.” Id. at *2-8.—

EN14. The Special Master also recommen-
ded that defendants be required to apply to
the Health Care Financing Administration
for a Medicaid Home and Community-
Based Services waiver as part of the remedi-
al plan. Because defendants had submitted a
waiver application by the time the Court ad-
opted the 1996 Plan, however, the waiver
was not included in that Court-ordered Plan.
Id. at *3.

EN15. Plaintiffs thereafter moved for sanc-
tions under the 1996 Plan, and the Court ul-
timately granted the motion, ordering de-
fendants to pay approximately $5 million in
fines based on their failure to comply with
the purgation conditions of the 1996 Plan
and failure to purge the 1995 and 1996 find-
ings of contempt. Evans, Judgment (Feb. 10,
1999), 35 F.Supp.2d 88. The imposition of
contempt fines was later reversed by the
D.C. Circuit on the ground that the fines
amounted to a criminal sanction that could
not be imposed without a criminal trial.
Evans v. Williams, 206 F.3d 1292

(D.C.Cir.2000).
*286 V. The 2001 Plan

In February 1999, as part of its decision imposing
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contempt fines, Judge Harris also amended the 1996
Plan to order the Special Master to work with the
parties to develop and recommend to the Court a plan
for the conclusion of the litigation and the termina-
tion of the Court's jurisdiction in a manner that would
ensure that plaintiffs' interests would continue to be
protected. Evans, Op. at 18-20 (Feb. 10, 1999). Pur-
suant to the Court's Order, under the direction of Spe-
cial Master Farrell, and with the assistance of her
then-consultant Clarence L. Sundram, the
parties engaged in lengthy negotiations that resulted
in a series of agreements intended to achieve compli-
ance with the prior Court Orders, to provide for per-
manent and independent mechanisms to safeguard
the rights of class members, and to permit the phased
withdrawal of judicial oversight as compliance with
the Court Orders was achieved. See Evans v. Willi-
ams, 139 F.Supp.2d 79, 81 (D.D.C.2001). In particu-
lar, the parties agreed to and submitted for Court ap-
proval: (1) a set of joint stipulated findings of fact re-
garding the status of defendants' compliance with the
outstanding Court Orders; (2) the “2001 Plan for
Compliance and Conclusion of Evans v. Williams ”
(the “2001 Plan” or the “Plan”); and (3) a Consent
Order and accompanying settlement agreement re-
garding the creation of an external monitoring body
to protect the interests of class members and other
MRDDA consumers after the end of the case. In
March 2001, Judge Harris issued an Opinion and Or-
der approving these agreements. Id. at 85.—

EN16. Mr. Sundram was appointed as Co-
Special Master in February 2001. Evans, Or-
der (Feb. 20, 2001).

EN17. In November 2000, shortly before
these agreements were submitted for Court
approval, the Court entered an Order grant-
ing the parties' joint motion for the appoint-
ment of an independent Court Monitor.
Evans, Order Regarding the Appointment of
an Independent Court Monitor (hereinafter
“Appointment Order”) (Nov. 21, 2000). The
1978 Consent Order had required defendants
to retain a Court Monitor (then known as the
Developmental Disabilities Professional) but
provided that the Monitor would report to
the Director of the District's Department of
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Human Resources. Evans, 459 F.Supp. at
485. To comply with the Consent Order, de-
fendants had hired a Court Monitor through
a contract with a community provider, with
the result that the person employed as the
Court's Monitor was also employed as a
contractor of the District. Evans, Appoint-
ment Order at 1 (Nov. 21, 2000). Finding
this contractual arrangement to be inappro-
priate, the Court created an independent
Court Monitor's office that was to be dir-
ectly responsible to the Court. Id. at 2. The
Order specified that the duties of the Court
Monitor were to include observing, monitor-
ing, reporting findings, and making recom-
mendations to the parties, the Special Mas-
ter, and the Court regarding implementation
of the Court's Orders, and in order to per-
form these duties, the Monitor was granted
broad access “to the persons, residences, fa-
cilities, buildings, programs, services, docu-
ments, records, personnel and materials the
Monitor deems necessary or appropriate in
performing [her duties].” 1d. at 4-5.

The parties’ stipulated findings of fact, which the
Court adopted, painted a bleak picture as to defend-
ants' record of noncompliance. The findings acknow-
ledged that there had been a “serious breakdown” in
the District's system of support for individuals with
developmental disabilities and that the system, which
had suffered from years of neglect and mismanage-
ment, “urgently need[ed] to be fixed.” Evans, 139
F.Supp.2d at 96-97; see also, eg., id. at 98 (noting
that District's mental retardation and developmental
delivery system was “broken” and needed to be
“redefined and rebuilt”). The findings noted that de-
fendants' compliance with the prior Court Orders had
deteriorated following the closure *287 of Forest
Haven in 1991 and that defendants were not comply-
ing with many of the requirements of those Orders.
Id. at 98. The findings also identified numerous
“fundamental problems,” including problems with re-
spect to staffing, staff training, and monitoring; man-
agement; reporting of and response to unusual incid-
ents; safeguarding of class members' funds; the
budgeting process; and the District's Medicaid Home
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and Community-Based Services waiver. See id. at
98-107.

Intended to remedy these deficiencies and to provide
a means for defendants to come into compliance with
the outstanding Court Orders, the 2001 Plan was or-
ganized thematically around the broad goals of those
Orders. The Plan identified the major goals (and sub-
goals) of the Orders as follows:

(1) appropriate individualized habilitation and treat-
ment in the community in the least separate, most in-
tegrated and least restrictive settings, including (a) in-
dividualized habilitation plans, (b) the provision of
residential, vocational, and day services, (c) staff
training, and (d) restricted control procedures
(including use of medication, restraints, and time
out);

(2) protection from harm;

(3) safeguarding consumers' personal possessions;

(4) monitoring, including (a) case management, (b)
quality assurance and fiscal audits, and (c) external
monitoring;

(5) advocacy for consumers;

(6) adequate budget; and

(7) timely payment of vendors.

For each of these goals (and sub-goals), the Plan
went on to (a) identify the specific provisions of the
existing Court Orders that must be complied with; (b)
identify the tasks necessary for defendants to meet
the requirements of the relevant Court Orders; (C) es-
tablish a time frame for implementation of the identi-
fied tasks; (d) identify specific outcome criteria for
determining defendants' compliance with the relevant
Court Orders; (e) establish a threshold standard of
compliance that defendants must meet for the particu-
lar Court Orders; EN18 and (f) establish a method for
assessing compliance. Although the Plan was de-
veloped in the context of the Evans case, it referred
throughout to “consumers” rather than “class mem-
bers.” This choice of words was intentional and re-
flected defendants' “express| ] agree[ment] not to cre-
ate a bifurcated system of services for its citizens
with developmental disabilities” but to “provide the
same level of services to class and non-class mem-
bers.” (2001 Plan at 5 n. 2.)

EN18. The Plan set three threshold levels of
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compliance:  “full” (95%) compliance,
“high” (90%) compliance, and “significant”
(80%) compliance, and indicated that the
standard of compliance applicable to a par-
ticular set of Court Orders was dependent
upon the nature of the interest at stake and
the degree to which the defendants' noncom-
pliance affected that interest. (2001 Plan at
7-8.)

The Plan made clear that the measure of defendants'
compliance with each group of underlying Court Or-
ders would be whether they had satisfied the specific
outcome criteria relating to those Orders. (Id. at 7
(“[W1hile it is the intent of the parties to monitor the
timely implementation of the specific tasks that have
been identified as necessary for implementation of
the Court Orders in each section, the ultimate test of
compliance will be in satisfying all of the related out-
come criteria.”) (emphasis in Plan); see also id.
(“[T]he Plan identifies specific outcome criteria for
determining compliance with the related group of
Court Orders.”).) The parties agreed that

*288 if the Court finds that defendants have satisfied
the outcome criteria, the defendants will also be in
compliance with the related Court Orders pursuant to
this Plan, and the Court may vacate the related Court
Orders.

(Id. at 7.) Although compliance with the Court Or-
ders depended on defendants' satisfaction of the out-
come criteria rather than their completion of the tasks
identified therein (seeid.) (“In the final analysis, it is
compliance with the specific outcome criteria that is
required ..., and the tasks identified are a means to
this end.”), the parties also agreed that “[t]he failure
of the defendants to implement the actions identified
in the Plan as necessary to meet the requirements of
the related Court Orders is also evidence of noncom-
pliance with those Court Orders.” (Id.)

The Plan contemplated that as defendants satisfied
the outcome criteria for particular groups of Court
Orders, they would move the Court to have those Or-
ders vacated and dismissed with the ultimate goal
that, over time, defendants would

implement all of the required actions and meet the
specified outcome criteria in order to successfully
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move the Court to vacate and dismiss the related
Court Orders, except the declaratory judgment on the
constitutional rights of the consumers to receive indi-
vidualized habilitation in the least separate, most in-
tegrated and least restrictive environment and to be
protected from harm.

(Id. at 9-10.) Although the Plan itself was “not inten-
ded to be an enforceable document,” the underlying
Court Orders, until vacated and dismissed as
provided for in the Plan, would “continue to remain
enforceable in federal court.” (Id. at 10.) In particu-
lar, plaintiffs and plaintiff-intervenor “retain[ed] the
right to seek appropriate judicial relief, based on this
evidence of noncompliance with the Court Orders,
including Orders requiring specific performance of
the Plan.” (1d.)

The final section of the Plan, captioned “Essential
Systemic Conditions,” addressed certain other actions
to be taken by defendants to assist the District in
“developing additional options for the cost-effective
implementation of the goals of this action”-namely,
“individualized services in the least restrictive envir-
onment to the persons served by the mental retarda-
tion and developmental disabilities service delivery
system.” (Id. at 62.) In particular, the Plan addressed
the need to amend the District's Medicaid waiver to
expand the number of MRDDA consumers served by
the waiver and outlined a series of actions to be taken
by District in order to achieve this goal. (Id. at
62-64.) The Plan also set forth certain steps to be
taken by the parties and the Special Master to devel-
op and propose legislation to revise and update the
existing statutes governing services and supports for
persons with developmental disabilities to reflect
contemporary approaches. (Id. at 64-65.)

The third component of the series of agreements ap-
proved by the Court in March 2001 concerned the
creation of the Quality Trust for Individuals with Dis-
abilities, Inc. (the “Quality Trust”), a durable, inde-
pendent, nonprofit organization to “monitor and ad-
vance the individual and collective interests of people
with developmental disabilities in the District of
Columbia's service delivery system.” Evans, 139
F.Supp.2d at 86. In the Consent Order, defendants
agreed to endow and annually fund the Quality Trust
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with a total of $31.5 million over eleven years in ex-
change for a waiver of all claims for past violations
of Court's Orders, subject to certain exceptions. See
id. at 85-90. The settlement agreement set forth in de-
tail *289 the structure of the Quality Trust, the con-
trol and use of the funds to be provided by defend-
ants, and the Trust's right of access to information.
See id. at 90-96. The settlement agreement also de-
scribed the purpose and obligations of the Quality
Trust, which was to be charged with advancing the
individual and collective interests of consumers with
developmental disabilities and, in particular, Evans
class members; monitoring the health, safety, and
welfare of consumers and the protections, services,
and supports provided to these consumers; and
providing for individual and collective legal services
and lay advocacy services for consumers. Id. at
92-95.

V1. Post-2001 Plan Developments

Shortly after the 2001 Plan was approved, this case
was reassigned to the undersigned upon the retire-
ment of Judge Harris. Since that time, the Court has
monitored defendants' progress in implementing the
Plan through periodic status hearings and through the
Court Monitor's written quarterly reports.

Although it quickly became apparent that compliance
would not be achieved within the time frames set
forth in the Plan itself (see, e.g., April-June 2001
Monitor's Report at 1 (noting defendants' failure to
comply with Plan's completion dates)), in the six
years since the Plan's adoption, defendants have
made progress in some respects. The Quality Trust
has been established, and defendants have endowed
and funded the Trust, as required by both the Plan
(2001 Plan at 48) and the Consent Order that accom-
panied it. Evans, 139 F.Supp.2d at 87. An independ-
ent financial review of the District's treatment of
funds held in custody for class and non-class mem-
bers served by MRDDA for the years 1992 to 2001
was completed, and in June 2004, defendants paid
approximately $1.2 million to reimburse class mem-
bers and other MRDDA consumers for amounts
found to be owed to them as a result of that review.
(See Special Master's Report, Recommended Find-
ings of Fact and Conclusions of Law and Proposed
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Order Regarding the Independent Financial Review
of Consumers' Funds at 6-7; Evans, Order (Feb. 25,
2004); Defs." Proposed Findings of Fact [“Defs.’
Findings”] at 26.) Defendants have consistently
maintained the required ratio of at least one case
manager for every thirty class members. (See 2001
Plan {1 D.1.b.2., D.1.d.iv.) Defendants have also de-
veloped policies and procedures required by the 2001
Plan and have created systems and structures inten-
ded to assist them in achieving the Plan's goals. For
example, defendants have established an Incident
Management and Investigation Unit (“IMIU”), a
quality assurance unit, a training unit, a Fatality Re-
view Committee (“FRC”), and an intake process for
the reporting of serious incidents.

Notwithstanding these efforts, problems have per-
sisted with respect to the implementation of defend-
ants' policies and procedures and the effectiveness of
defendants' systems and structures. Concerns have re-
peatedly been raised, for example, with respect to the
performance of case managers and providers; the
monitoring of health needs and the delivery of health
care services; investigations of class member deaths
and other serious incidents and the implementation of
recommended corrective and preventive actions; and
the lack of progress in implementing the Medicaid
waiver. Significantly, not one of the underlying Court
Orders has been vacated based on a showing by de-
fendants that they have satisfied the standard for
compliance with the related outcome criteria under
the 2001 Plan.

*290 In January 2004, recognizing that a lack of co-
ordination among the District of Columbia agencies
with responsibility for actions necessary to achieve
compliance with the 2001 Plan had impeded the
timely completion of those actions, the Court ordered
the Mayor to assign a Deputy Mayor or other senior
official who reported directly to the Mayor to be re-
sponsible for the day-to-day efforts of District agen-
cies to achieve compliance with the Plan. Evans, Or-
der at 1-2 (Jan. 21, 2004). The Court further ordered
that the Deputy Mayor or other senior official be re-
quired to coordinate the efforts of all District agen-
cies “as necessary to secure the timely delivery of ap-
propriate services to class members in compliance
with the 2001 Plan and previous [Court Orders],”
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and that the official be required to report peri-
odically to the Special Masters, the Court Monitor,
and the Court. Id. at 2-3. Since January 2004, several
different individuals have served in this capacity, but
as explained herein, bureaucratic bottlenecks still
plague the defendants' ability to achieve results.

EN19. The Court specified that such efforts
were to include the development of neces-
sary memoranda of understanding among
agencies; the development of appropriate
policies and procedures; the publication of
rules and regulations; the drafting and
presentation of legislation to the City Coun-
cil; monitoring provider agency compliance
with performance expectations set forth in
licensure, certification, or contractual agree-
ments; and the development of effective pro-
cedures for the enforcement of laws, rules,
and regulations as needed to implement the
District's obligations under the 2001 Plan.
Id. at 2.

In the fall of 2005, the parties agreed to a time-lim-
ited initiative (the “ninety-day plan”) to address some
of the more persistent concerns for a subset of class
members in need of specialized attention. The ninety-
day plan was intended to produce specified improve-
ments, over a period of ninety days, for a limited
number of class members and, in the process, to
identify and correct some of the systemic barriers that
had impeded progress in the past. (See Nov. 28, 2005
Hr'g Tr. at 6; Feb. 22, 2006 Monitor's Report at 4.) In
particular, defendants agreed: (1) to review, revise,
and implement health care plans for forty-eight
“at-risk” class members; (2) to move forty-six con-
sumers, including thirty class members, from unsafe
and inappropriate residentiaIFeré)grams into smaller,
community-based housing; — — and (3) to move
forty-two class members out of segregated day pro-
grams and into supported employment opportunities.
(See Nov. 28, 2005 Hr'g Tr. at 6-8; Feb. 22, 2006
Monitor's Report at 1, 4; U.S. Ex. 6.) When defend-
ants failed to make significant progress towards
achieving these goals by the end of January 2006,
shortly before the ninety-day period was to expire,
the Court directed the parties to negotiate a further
Consent Order that would formalize defendants' ob-
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ligations to address the short-term needs of the identi-
fied at-risk class members. (See United States' Notice
of the Parties' Failure to Agree at 1, 7-8.) The parties
were unable to reach agreement on such an order and
so informed the Court in mid-February. (Seeid.; PIs.’
Endorsement of United States' Notice; Def. Anthony
Williams's Notice of Filing.) At the conclusion of the
ninety-day period, defendants had made only three
out of forty-six promised residential placements and
only five out of forty-two promised *291 supported
employment placements, two of which did not even
meet the agreed-upon criteria. (Feb. 22, 2006 Monit-
or's Report at 1.) Moreover, although defendants
made progress in identifying class members' health
care needs, health interventions were not implemen-
ted for the forty-eight at-risk class members as prom-
ised. (1d.)

EN20. The residential component of the
ninety-day plan targeted nine residential
sites with histories of poor performance or
with residents capable of greater independ-
ence. (Feb. 22, 2006 Monitor's Report at 5.)
The parties agreed that all residents at these
sites, including class members and non-class
members, should be relocated to more ap-
propriate settings. (Id. at 6.)

VII. Current Procedural Posture

Discouraged by the failure of the ninety-day plan, as
well as by the lack of progress under the 2001 Plan,
plaintiffs filed the instant motion in May 2006, seek-
ing an order finding defendants in noncompliance
with the outstanding Court Orders and placing
MRDDA into receivership. The United States, as
plaintiff-intervenor, also filed a motion for a finding
of contempt. At a status conference on June 29, 2006,
the Court ordered the parties to engage in settlement
discussions with the goal of agreeing to structural
changes that would survive the change in administra-
tion at the end of the calendar year. (June 29, 2006
Hr'g Tr. at 27, 31.) See also Evans, Order at 1 (June
29, 2006). The Court also directed the parties to es-
tablish a discovery schedule and ordered further
briefing in response to plaintiffs' argument that the
Court need not decide the issue of contempt as a
threshold manner. 1d. at 1-2.
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The Court held a further status conference on July 20,
2006. Although settlement discussions during the
preceding weeks had been unsuccessful, the Court
encouraged the parties to continue their efforts to
reach a settlement. (July 20, 2006 Hr'g Tr. at 4.) With
respect to the pending motions, the Court indicated
that it would not proceed on plaintiff-intervenor's
contempt motion, noting that contempt remedies
would be ineffective in addressing the kinds of prob-
lems that had been identified by the parties (seeid. at
29),':N21 and bifurcated proceedings on plaintiffs' re-
ceivership motion into a “liability” and a “remedy”
phase. (Id. at 9.) In the “liability” phase, plaintiffs
would be required to show that there had been
“systemic, continuous, serious noncompliance” with
Court Orders. (Id. at 6-7, 9, 12.) Only upon a finding
of liability would the Court reach the issue of what
remedy or remedies should be imposed. (Id. at 9-10,
12))

ENZ21. Plaintiff-intervenor argued that a con-
tempt finding would increase the remedial
options available to the Court, noting that
possible contempt sanctions included ad-
monishment, ordering specific performance
of existing Court Orders, issuing additional
orders, appointing a monitor and/or a mas-
ter, and imposing a scheme of fines, as well
as appointing a receiver. (Pl. Intervenor's
Resp. to the Ct.'s Order of June 29, 2006 at
3-4.) As plaintiff-intervenor acknowledged,
however, the Court has already appointed a
monitor and two masters in this case, and
the Court's prior effort to impose a scheme
of fines was struck down by the D.C. Cir-
cuit. See Evans, 206 F.3d at 1294-97.
Moreover, there is little reason to believe
that the imposition of fines will ensure com-
pliance with the myriad requirements of the
2001 Plan and existing Court Orders. Ac-
cordingly, the Court will deny plaintiff-in-
tervenor's motion.

The Court directed plaintiffs and plaintiff-intervenor
to submit proposed findings of fact and supporting
evidence on the issue of liability by August 7, 20086,
and directed defendants to file any evidentiary objec-
tions to plaintiffs' and plaintiff-intervenor's evidence

Page 11

by August 14, 2006. Evans, Order at 1 (July 20,
2006). The parties agreed that all evidentiary objec-
tions would be resolved by Magistrate Judge John M.
Facciola, and that Judge Facciola's rulings would be
final. Id. (See also July 20, 2006 Hr'g Tr. at 22, 29,
34.) Defendants were directed to submit their pro-
posed findings of fact by September 8, 2006, with
evidentiary objections by plaintiffs and plaintiff-in-
tervenor to be filed by *292 September 15, 2006, and
with plaintiffs' and plaintiff-intervenor's reply to be
filed by September 22, 2006. Evans, Order at
1-2 (July 20, 2006).

EN22. These dates were later extended at the
parties' request.

The Court informed the parties that they would be af-
forded an opportunity to take discovery, if they so de-
sired, permitting each side a maximum of ten docu-
ment requests and/or requests for admission, and in-
dicating that additional discovery would be permit-
ted, if necessary, upon agreement of the parties and
Magistrate Judge Facciola, following receipt of the
opposing party's proposed findings of fact. Id. at 2.
(See also July 20, 2006 Hr'g Tr. 11, 16, 27-28,
38-40.) The Court set an evidentiary hearing on the
liability phase of plaintiffs' receivership motion for
October 2, 2006, and directed the parties to file a
joint status report in advance of the hearing to indic-
ate what evidence, if any, each side intended to
present. Evans, Order at 2 (July 20, 2006).

After plaintiffs and plaintiff-intervenor submitted
their proposed findings of fact on liability, defendants
objected that given the volume of exhibits submitted
and the short time-frame in which to make objec-
tions, it was impossible for them to do anything more
than object to categories of exhibits. (Defs." Eviden-
tiary Objections to Ps.' and Pl.-Intervenor's Exs. in
Support of Their Respective Proposed Findings of
Fact [“Defs." Objections”] at 2.) Defendants presen-
ted their specific evidentiary objections to plaintiffs'
and plaintiff-intervenor's exhibits in chart form, list-
ing each exhibit separately, indicating whether de-
fendants objected to the exhibit and, if so, citing the
particular rule of evidence on which the objection
was based. Defendants objected to the vast majority
of the exhibits based on Rules 802, 402, 805, and

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000083012&ReferencePosition=1294
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2000083012&ReferencePosition=1294

480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

701-705. (See id. at 4-23.) Defendants also made a
general hearsay objection, particularly with respect to
reports of investigations of class member deaths and
serious incidents involving class members and certain
quality assurance reports. (See id. at 3.) Analogizing
such reports to reports generated in the medical peer
review process, which are inadmissible in judicial
and administrative proceedings pursuant to D.C.Code
§ 44-805(a)(1), defendants argued that these reports
should likewise be inadmissible in order to avoid
chilling the self-improvement process. (Seeid. at 4.)

On August 30, 2006, Judge Facciola issued a Memor-
andum Order overruling defendants' objections. With
respect to defendants' relevance objections pursuant
to Rule 402, Judge Facciola found that the exhibits
were “legitimately tendered in support of the pro-
posed findings” and were, therefore, “uanu@téonably
relevant.” Evans, 238 F.R.D. 1, 2 (2006).— — Judge
Facciola also overruled defendants' objections based
on Rules 701-705 (concerning opinion testimony by
lay witnesses and experts), noting that defendants had
failed to identify the particular portion or portions of
the exhibit that they found objectionable. Id. at 2. As
to defendants' hearsay objections, Judge Facciola re-
jected defendants' argument based on D.C.Code §
44-805, finding the statute to be inapplicable and not-
ing that defendants had not identified any applicable
common law privilege. 1d. at 2-3. Judge Facciola also
found that the reports cited by plaintiffs and plaintiff-
intervenor would be admissible as admissions of a
party opponent *293 to the extent that they were cre-
ated by the District or its agents and that, even if not
admissions, they might be admissible under Rule
803(8)(B) and (C). Id. at 2-3. Finally, Judge Facciola
observed that given the Court's years of reliance upon
the reports, without objection by defendants, to assess
defendants’ compliance with the Court Orders, de-
fendants could not now argue that the reports should
not be used in determining liability. 1d. at 3. Al-
though Judge Facciola overruled defendants' “broad
brush” objections, which failed to specify which sec-
tions of particular reports were objectionable, he gave
defendants five days in which to correct this defi-
ciency in a supplemental filing. 1d. Defendants did
not submit anything further with respect to their evid-
entiary objections.
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EN23. Judge Facciola noted that whether the
exhibits in fact proved what plaintiffs and
plaintiff-intervenor claimed they proved was
a different question that went to weight, not
admissibility. (1d.)

When defendants thereafter filed their proposed find-
ings of fact on liability, neither plaintiffs nor
plaintiff-intervenor submitted any evidentiary objec-
tions. Despite the opportunity to do so, no party
chose to engage in discovery, and no party presented
any testimony at the hearing on October 4, 2006. See
Evans, Minute Order (D.D.C. Sept. 20, 2006). In-
stead, the Court heard oral argument from the parties.
The Court also held a status conference the following
day, at which the Court heard from the Court Monitor
and Kathy E. Sawyer, MRDDA's Interim Adminis-
trator, as well as from counsel. At the Court's request,
the Court Monitor filed a supplemental report on
November 29, 2006, addressing the distribution of
serious reportable incidents among providers. As is
the practice in connection with the Court Monitor's
regular quarterly reports, all parties had an opportun-
ity to review and comment on the Monitor's supple-
mental report before the report was filed with the
Court. (See Oct. 4, 2006 Hr'g Tr. at 31.)

The Court held a further status hearing on February
6, 2007. The day before that hearing, defendants sub-
mitted a notice of filing to inform the Court of their
disagreement with certain of the observations in the
Court Monitor's January 2007 quarterly report and to
apprise the Court of progress they had made since the
October 2006 status hearing. (Defs.' Notice of Filing
of Supplemental Information in Response to the
Court Monitor's Quarterly Report [“Defs.' Notice of
Filing”] at 2.) The notice of filing, which was accom-
panied by affidavits from Ms. Sawyer and from
Robert Maruca, the Senior Deputy Director for the
Medical Assistance Administration (“MAA”) of the
District's Department of Health, urged the Court to
hold the motions in abeyance in light of the positive
developments and the Fenty administration's commit-
ment to the District's newly-created Department of
Disability Services (“DDS”) — — and its consumers.
(Id. at 10-11.) At the February 6th hearing, the Court
rejected this request and indicated that it intended to
issue a ruling based on the record as of November 29,
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2006, when the Court Monitor filed the supplemental
report requested by the Court. (Feb. 6, 2007 Hr'g Tr.
at 23-24.) But, as explained more fully herein, the ex-
tent of defendants' recent progress in *294 remedying
its prior deficiencies will be a critical consideration at
the remedy phase.

EN24. The DDS was established by emer-
gency legislation on December 20, 2006.
Developmental Disabilities Services Man-
agement Reform Emergency Amendment
Act of 2006, § 103. The DDS was created as
a separate Cabinet-level agency to serve
consumers formerly served by the MRDDA
and the Rehabilitation Services Agency
(“RSA?”), another entity within the District's
Department of Human Services. See id. 88
105(1), (2). Responsibility for MRDDA
consumers was transferred to DDS immedi-
ately upon its creation. The legislation con-
templates that responsibility for RSA con-
sumers will be transferred to DDS no later
than June 30, 2007. Seeid.

LEGAL ANALYSIS
I. Legal Standard

The issue before the Court at this stage is liability:
whether defendants have failed to comply with the
Court's prior Orders in this case. The Court advised
the parties at the July 20, 2006 status conference of
the standard by which defendants' liability would be
assessed. Plaintiffs, as the moving party, must
demonstrate that there has been systemic, continuous,
and serious noncompliance with Court Orders. (July
20, 2006 Hr'g Tr. at 6-7, 9-10, 12.) See also Dixon v.
Barry. 967 F.Supp. 535, 541, 552-53 (D.D.C.1997
(imposing receivership based on findings that District
was “substantially noncompliant with [prior Court
Orders]”); Gary W. v. Louisiana, No. 74-2412, 1990
WL 17537, at *32-33 (E.D.La. Feb.26. 1990) (noting

state's “persistent[ ]” inability to “comply substan-
tially” with Court Orders and imposing receivership
with respect to demonstrated areas of “protracted
non-compliance”); Newman v. Alabama, 466 F.Supp.
628. 630 (M.D.Ala.1979) (imposing receivership
based on findings that, in critical areas, state had not
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achieved substantial compliance with Court Orders).

I1. Violations of 2001 Plan as Evidence of Non—
compliance With Court Orders

The 2001 Plan incorporates the relevant portions of
the existing Court Orders and sets forth an agreed-
upon means by which defendants can come into com-
pliance with those Orders.i The Plan provides
that defendants' failure “to implement the actions
identified in the Plan as necessary to meet the re-
quirements of the related Court Orders is ... evidence
of noncompliance with those Court Orders.” (2001
Plan at 7.) See also Evans, 139 F.Supp.2d at 83. The
Court is therefore required, as agreed to by the
parties, to consider evidence that defendants have
failed to perform the “tasks” identified for each set of
Court Orders as evidence that defendants have not
complied with those Orders.

EN25. To the extent that defendants contend
that they are no longer bound by certain pro-
visions of the 1978 Consent Order contained
in the section of that Order captioned
“Interim Operation of Forest Haven” (see
Defs.' Findingsat 4 nn. 5 & 6, 11 n. 9, 16 n.
14), that argument is incorrect. Each of the
provisions that defendants contend “no
longer relate[s] to the current system of
community care” (id. at 4 n. 5) was incor-
porated into the 2001 Plan as a “specific
provision of [the] outstanding Court Orders
that must be complied with.” (2001 Plan at 6
(emphasis added).) Having reaffirmed their
obligations under these Orders in 2001,
nearly a decade after Forest Haven was
closed, defendants cannot be heard to argue
that the Orders apply only to the operation
of that facility.

Defendants argue, however, that plaintiffs and
plaintiff-intervenor cannot rely on defendants' failure
to meet the associated *“outcome criteria” as further
evidence of defendants' noncompliance. (Defs.' Find-
ings at 2-3.) Defendants contend that the 2001 Plan
and the Court Order approving it limit the manner in
which the Plan may be used as evidence of noncom-
pliance with the related Orders, restricting plaintiffs
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to evidence regarding defendants' failure to imple-
ment the “tasks.” (Id. at 2.) The “outcome criteria,”
according to defendants, are relevant only to the ex-
tent that defendants are seeking to exit from and ter-
minate the related Court Orders. (Id. at 3.)

The Court disagrees. Nothing in either the 2001 Plan
or the Order approving it limits the evidence
plaintiffs may rely on to show that defendants have
failed to comply with the underlying Court Orders.
*295 As noted, the Plan specifies that defendants'
failure “to implement the actions identified in the
Plan as necessary to meet the requirements of the re-
lated Court Orders is also evidence of noncompliance
with those Court Orders.” (2001 Plan at 7 (emphasis
added).) But this in no way suggests that only defend-
ants' performance with respect to tasks may be used
as evidence of noncompliance. To the contrary, the
use of the word “also” indicates that tasks are not the
only aspect of the Plan that may be used in this man-
ner.

In the 2001 Plan, the parties agreed that the measure
of defendants' compliance with a particular group of
Court Orders would be whether defendants had satis-
fied the associated outcome criteria. (Id.) The Plan it-
self thus makes defendants' performance with respect
to the outcome criteria relevant to a determination as
to whether defendants have complied with the under-
lying Court Orders. See Evans, 139 F.Supp.2d at 82
(commenting that in the 2001 Plan, the parties agreed
“on the yardsticks to be utilized in making determina-
tions of compliance™). Defendants note that the Plan
“is ‘not intended to be an independently enforceable
document.” ” (Defs." Findings at 2 (quoting Evans,
139 F.Supp.2d at 83); see also 2001 Plan at 10.) Until
they are vacated, however, the underlying Court Or-
ders are enforceable. (Id.) See also Evans, 139
F.Supp.2d at 83. The outcome criteria reflect the
parties' agreement as to what the underlying Court
Orders require, and the Court may therefore consider
defendants' performance with respect to the outcome
criteria as evidence regarding defendants' compliance
with the underlying Orders. (See 2001 Plan at 10
(“[1n the event that the defendants do not implement
the provisions of the Plan effectively and on a timely
basis, plaintiffs and plaintiff-intervenor retain the
right to seek appropriate judicial relief, based on this
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evidence of noncompliance with the Court Or-
ders.”).)

It is also appropriate to consider defendants' perform-
ance with respect to the Plan's outcome criteria for
purposes of the present motion because the outcome
criteria are generally independently relevant to the as-
sociated Court Orders. For example, the 2001 Plan
incorporates the requirement of the 1978 Consent Or-
der that defendants “provide a program of medical,
dental and health related services for class members
which provides accessibility, quality and continuity
of care for physical illness or injury.” (2001 Plan at
12 (citing 1978 Consent Order).) The outcome criter-
ia associated with this Court Order, in turn, include
the requirement that “[m]edical and dental services
are being provided within professionally acceptable
timeframes.” (Id. § A.1.d.iii.) Whether and to what
extent class members are actually receiving needed
medical and dental services within professionally ac-
ceptable timeframes is unquestionably relevant to
whether defendants are, in fact, providing a program
of medical, dental, and health-related services that
provides accessibility, quality and continuity of care.
Likewise, whether case managers ensure that class
members receive all of the supports and services ref-
erenced in their Individual Service Plans, another
outcome criterion (id. 1 D.1.d.ii.), bears directly on
whether defendants are providing “all necessary and
proper monitoring mechanisms to assure that com-
munity living arrangements, programs, and support-
ive community services of the necessary quantity and
quality are provided and maintained,” as required by
the 1978 Consent Order. Evans, 459 F.Supp. at
485.FN26

EN26. The Court also notes that the distinc-
tion that defendants seek to draw between
“tasks” and “outcome criteria” is illusory in
many instances as the tasks and outcome cri-
teria associated with a particular group of
Court Orders often overlap. (Compare, e.g.,
2001 Plan § A.l.b.iv. (task requiring that a
consumer's Individual Service Plan identify
the services and supports needed by the con-
sumer and that Plan be implemented
promptly), with id. § A.1.d.iii. (outcome cri-
terion requiring that consumers receive the
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services and supports identified in their Indi-
vidual Support Plans in a timely manner);
2001 Plan 1 A.3.b.ii. (task requiring defend-
ants to develop and implement an ongoing
training program for staff working within
defendants' service delivery system in order
to develop the skills and competencies re-
quired to provide services meeting applic-
able standards), with id. T A.3.d.ii. (outcome
criterion requiring that staff employed by the
District and provider agencies have attended
required training programs and satisfactorily
demonstrated competence in the skills re-
quired for the positions they hold).)

*296 For these reasons, the Court will consider de-
fendants' performance with respect to the outcome
criteria as evidence of defendants’ compliance with
the related Court Orders.

I11. Court Monitor's Reports

Defendants have also argued that the Court should
not rely on the Court Monitor's reports, objecting that
the data in those reports are unreliable as evidence of
defendants' noncompliance with Court Orders be-
cause the Court Monitor does not perform a proper
statistical analysis. (See Oct. 4, 2006 Hr'g Tr. at
70-72.) This objection is unpersuasive.

Prior to the submission of plaintiffs' and plaintiff-
intervenor's proposed findings, the Court established
a procedure and time frame for defendants to lodge
their evidentiary objections. Evans, Order (July 20,
2006). At the same time, the Court also established a
procedure and time frame for the parties to take addi-
tional discovery, if they desired to do so. Id. at 2. (See
also July 20, 2006 Hr'g Tr. 11, 16, 27-28, 38-40.)
Notwithstanding these rulings, defendants did not ob-
ject to the use of the Court Monitor's findings on
grounds of statistical inaccuracy within the pre-
scribed time period, nor did they seek to depose the
Court Monitor or take discovery regarding her meth-
odology.M

EN27. Defendants made certain evidentiary
objections to the Court Monitor's reports re-
lied on by plaintiffs and plaintiff-intervenor
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in support of their proposed findings. (See
generally Defs.' Objections (Court Monitor
reports proffered by plaintiffs and plaintiff-
intervenor as exhibits included in chart of
exhibits to which defendants objected).) As
noted above, however, those objections were
overruled by Judge Facciola, Evans, Mem.
Order at 2-3 (Aug. 30, 2006), whose rulings
defendants agreed would be final. (See July
20, 2006 Hr'g Tr. at 29.)

Moreover, since the first Consent Order was entered
in this case in 1978, the parties have agreed that de-
fendants' implementation of the Court's Orders would
be monitored by an outside expert who would report
to the Court on a regular basis. The 1978 Consent Or-
der required defendants to hire a full-time Court
Monitor whose responsibilities were to include
“fil[ing] a verified report every ninety (90) days ...
detailing the status and progress of the defendants in
the implementation of this and any further Order of
the Court.” Evans, 459 F.Supp. at 485. The provi-
sions of the 1978 Order concerning the role of the
Court Monitor were superceded in November 2000,
when the Court granted the parties' joint motion for
the appointment of an independent Court Monitor,
but that later Order, to which the parties agreed, again
required the Court Monitor to “regularly monitor the
class members’ community residential placements
and day or other programs to determine Defendants'
implementation of this Court's Orders.” Evans, Ap-
pointment Order at 3 (Nov. 21, 2000); see also id. at
4 (Court Monitor's duties “shall be to observe,*297
monitor, report findings, and make recommendations
to the parties, Special Master and the Court concern-
ing the implementation of this Court's Orders™). The
November 2000 Order also contemplated that the
Court Monitor's reports could be used as evidence,
providing that “[t]he findings, recommendations and
reports of the Court Monitor ... may be introduced as
evidence when relevant and admissible in accordance
with the Federal Rules of Evidence.” 1d. at 5.

Pursuant to the November 2000 Order, the Court
Monitor has submitted regular quarterly reports that
reflect the results of her reviews of defendants' pro-
gress with respect to randomly selected samples of
class members. Although the Court Monitor's find-
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ings are subject to review by the parties before her re-
ports are finalized and filed with the Court, see
Evans, Appointment Order at 4 (Nov. 21, 2000)
(directing Monitor to submit draft report to the
parties for comment and directing Monitor to con-
sider the parties' comments before filing a final report
with the Court), there is no indication that defendants
have objected to her findings. Nor is there any indica-
tion that defendants have objected to the Court Mon-
itor's methodology. See id. at 3-4 (directing Monitor
to “consult with the parties and the Special Master
concerning the methodologies to be used by the Mon-
itor to assess Defendants' compliance with and imple-
mentation of Court Orders”). To the contrary, in their
own proposed findings, defendants affirmatively rely
on the Monitor's findings to show the extent to which
they have satisfied certain requirements-the same
purpose for which they contend the findings may not
be used by plaintiffs. (See, e.g., Defs.' Findings at 3
(citing to Monitor's findings that Individualized Ser-
vice Plans for 90% of class members reviewed were
current).)

In these circumstances, defendants cannot complain
that the Court Monitor has not conducted the appro-
priate statistical analysis. The Monitor has reviewed
randomly-selected subsets of class members quarter
after quarter, and her findings are remarkably consist-
ent in many respects. These reviews provide signific-
ant data with respect to defendants' overall perform-
ance under the 2001 Plan and the underlying Court
Orders, and these findings will therefore be con-
sidered as evidence of whether defendants have com-
plied with Court Orders.M

EN28. It is worth noting that the method of
assessing compliance with the outcome cri-
teria set forth in the 2001 Plan is, in many
instances, a review of a random sample of a
specified percentage of class members. (Sce,
e.g., 2001 Plan at 20 (method of compliance
includes review of “a 10 percent random
sample of consumers in large congregate
day programs and in residential programs to
determine whether the placements comply
with the criteria and procedures adopted in
compliance with the Plan”).)
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FACTUAL FINDINGS

There is no question that defendants have made pro-
gress in some areas under the 2001 Plan. As previ-
ously noted, they have funded the Quality Trust's $11
million endowment. They have repaid class members
and other MRDDA consumers a total of $1.2 million
owed to them for the years 1992 through 2001. They
have consistently maintained the required case man-
agement ratios. And, as defendants note in their pro-
posed findings, they have developed many policies
and procedures required by the Plan and have created
systems for implementing the Plan's goals.

Plaintiffs and plaintiff-intervenor do not dispute that
policies and procedures have been adopted or that
systems have been created. Rather, plaintiffs chal-
lenge the effectiveness of these systems and defend-
ants' failure to adequately implement *298 their exist-
ing policies. Plaintiffs contend that in the core areas
that have the most direct impact on the day-to-day
welfare of class members-the provision of health
care, the delivery of services and supports necessary
for habilitation, the provision of case management
services, and protection from abuse and neglect-
defendants are not, and have never been, in compli-
ance with the underlying Court Orders, not one of
which has been vacated as contemplated by the 2001
Plan.

Although the parties have submitted competing find-
ings of fact, the underlying record, which consists
principally of materials generated by the Court Mon-
itor's office or by defendants and their agents, is ba-
sically uncontested. Both parties rely on the Court
Monitor's quarterly reports and on various other data
compilations prepared by defendants. Plaintiffs also
rely on reports by the Court Monitor's consultants
and on reports of investigations of class member
deaths or other serious incidents performed by de-
fendants' own IMIU or by their consultant, the
Columbus Organization. Defendants also cite to nu-
merous policies and procedures, manuals, and train-
ing materials.

Based on a voluminous but basically uncontested re-
cord, the Court finds that plaintiffs have demon-
strated, by clear and convincing evidence, that de-

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

fendants have failed to comply with existing Court
Orders in the core areas of health, safety, and wel-
fare. These failures are systemic in that they affect
many class members served by a cross-section of
providers and occur throughout defendants' service
delivery system. They are serious in that they concern
matters that are integral to class members' health,
safety, and well-being. And, they are continuous in
that the same issues of noncompliance have persisted
year after year. Although the Court has organized its
findings in terms of these three broad categories
(health, safety, and welfare), there is substantial over-
lap among them. Noncompliance in the area of case
management, for example, impacts all three core
areas. Notwithstanding defendants' commitment to
“provide the same level of service to class and non-
class members” (2001 Plan at 5 n. 2), in evaluating
defendants' compliance with the Plan as it relates to
defendants' compliance with the underlying Court
Orders, the Court has, unless otherwise noted, relied
exclusively on evidence concerning class members.

I. HEALTH

1. Under the existing Court Orders, defendants are re-
quired to provide “[a] program of medical, dental and
health related services for class members which
provides accessibility, quality and continuity of care
for physical illness or injury.” Evans, 459 F.Supp. at
489. “Written policies and procedures governing the
safe administration and handling of medications”
must be established, and medications may be admin-
istered only by appropriately trained and qualified
staff. Id. Class members' medications must be mon-
itored, with at least monthly review by a physician,
and class members must be fed in the maximum up-
right position consistent with their capabilities and
disabilities. 1d. Defendants are also required to devel-
op and provide for each class member “a written ha-
bilitation plan, based upon individualized assess-
ments and formulated in accordance with profession-
al standards.” Id. at 484-85. Individual Habilitation
Plans, now known as Individual Slt:Jﬁ%%rt Plans or In-
dividual Service Plans (“ISPs”),—— must be re-
vised annually, Evans,*299 Consent Order at 4 (June
25, 1981); Evans, 459 F.Supp. at 485, and must
identify all services required by class members.
Evans, Consent Order at 4 (June 25, 1981). Priority
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in implementing ISPs must be given to “class mem-
bers who have been identified as assaultive, self-
injurious, self-abusive, mentally ill, or who have
acute medical needs or identified needs for physical
rehabilitation services.” Id. at 6. Defendants must
also ensure that appropriate training programs for all
staff, including staff assigned to residential settings,
are developed and implemented. See Evans, Consent
Order at 13 (Feb. 8, 1983); Evans, Consent Order at 3
(June 25, 1981); Evans, 459 F.Supp. at 489.

EN29. The ISP “serves as the single docu-
ment that integrates all supports a person
may receive irrespective of where the person
resides.” (Defs.' Ex. 71 at 3; see also Defs.’
Ex. 12 at 24 (ISPs “describe[ ] the services
and support MRDDA provides to con-
sumers”).) The ISP “presents the measurable
goals and objectives identified as required
for meeting the person's preferences,
choices, and desired outcomes” and
“addresses the provision of safe, secure, and
dependable supports that are necessary for
the person's [well-being], independence, and
social inclusion.” (Defs.' Ex. 71 at 3.)

2. Each of the foregoing Court Orders was incorpor-
ated into the 2001 Plan. (2001 Plan 11 A.l.a..,
Alaii, Alaiii, Alavii, A.2avi, A3a.ii,
Adai., Ad.aiv., Adav.) The “tasks” identified in
the Plan as necessary to implement these Court Or-
ders require that ISPs identify each class member's
service, support and protection needs regardless of
availability, that they be madified as the class mem-
ber's needs and circumstances change, and that they
be implemented promptly (id. § A.1.b.iv.); that the
District develop procedures for including in each ISP
an assessment of the individual consumer's need for
medical and dental care and the means for securing
such services within professionally acceptable time
frames (id. 1 A.1.b.v.); and that the District develop
and implement an ongoing training program for all
staff working within the developmental disabilities
services delivery system in order to develop the skills
and competencies required to provide services meet-
ing the standards applicable to the programs in which
they work. (Id. 1 A.3.b.ii.)
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3. The parties agreed, as part of the 2001 Plan, that
the measure of defendants' compliance with the fore-
going Court Orders (i.e., the “outcome criteria” for
these Orders) would include such factors as whether
ISPs are developed or revised in accordance with
professional standards at least annually and reviewed
whenever there is a significant change in circum-
stances (2001 Plan { A.1.d.i.); whether ISPs address
class members' need for medical, dental, and mental
health services and provide for decision making by a
guardian for class members with decision making in-
capacity (id. § A.l.d.iii.); whether needed medical
and dental services are provided within profession-
ally acceptable time frames (id. § A.1.d.iii.); whether
class members are fed according to their individual
needs by adequately trained staff (id. § A.2.d.iv.);
whether, in the event that private providers fail to
comply with performance expectations, including the
expectation that medical and dental services will be
provided within professionally acceptable time
frames, the District takes action to ensure compliance
or imposes sanctions designed to ensure compliance,
including terminating provider agreements, where ne-
cessary (id. 1 A.1.d.viii.); whether staff employed by
the District and provider agencies have attended re-
quired training programs and satisfactorily demon-
strated competence in the skills required for the posi-
tions they hold (id. 1 A.3.d.ii.), and whether defend-
ants have developed and implemented a policy gov-
erning the safe administration *300 and handling of
medications. (Id. 1 A.4.d.ii.)

4. MRDDA has a policy setting forth the guidelines
to be used in assessing consumers' medical and dental
needs and identifying the mechanism for securing
treatment. (See Defs.' Ex. 9.) Consistent with the re-
quirement of the 2001 Plan that defendants develop
procedures for including in class members' ISPs an
assessment of their need for medical and dental care,
the policy requires that written evaluations from med-
ical and dental professionals be part of MRDDA con-
sumers' ISPs and requires those assessments to ad-
dress consumers' comprehensive care needs, includ-
ing primary and long-term needs. (See id. at 2.) The
policy requires MRDDA to work with residential
providers to ensure that consumers' medical and dent-
al needs are evaluated annually and integrated into
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ISPs; that residential records are monitored to track
appointments, timeliness of service, follow-up visits,
consistency, treatment delivery, and documentation
of data that impact consumer habilitation (e.g., diet,
vital signs, behaviors); that treatment plans are mon-
itored to ensure that quality service is provided by
medical and dental providers; and that residential
providers actively communicate with physicians and
dentists. (See id. at 5-6.) Defendants acknowledge
that MRDDA case managers and nurse managers
“are responsible for monitoring the medical care
provided to class members.” (Defs.' Findings at 5.) A
separate MRDDA policy addresses the use of psy-
chotropic medications for MRDDA consumers. (See
Defs.' Ex. 11.)

5. MRDDA has also developed a “Comprehensive
Health Plan” aimed at establishing “effective and
consistent health, clinical and behavioral supports for
persons with mental retardation across the MRDDA
system.” (Defs.' Ex. 12 at 2.) As part of this Compre-
hensive Health Plan, ISPs are required to include a
Health Management Care Plan, also known as a
Health Risk Management Plan (hereinafter “Health
Plan”). (See Defs.' Ex. 12 at 4, 14, 24.) Health Plans
also address the 2001 Plan's requirement that ISPs in-
clude an assessment of the consumer's medical needs
and the means for securing such services within pro-
fessionally acceptable time frames. The Health Plan
is designed to be “a clear, comprehensive, and easily
understood description of a consumer's health and
mental health risks, diagnoses, intervention(s), med-
ical and behavioral history, medication(s), recom-
mended screening(s), and scheduled medical or beha-
vioral events for an MRDDA consumer.” (Id. at 24.)
Health Plans are to include responses to any identi-
fied diagnoses or recommendations, are to be written
in “clear basic English so that entries can be easily
understood by lay persons,” and must identify an im-
plementation procedure (including responsible parties
and oversight staff) for each intervention. (Id.; see
also id. at 4 (the Health Plan “is similar to a nursing
plan except that it is written for lay people, particu-
larly Direct Support Staff, and it explains each inter-
vention or recommendation in detail including docu-
mentation requirements”).)

6. More recently, defendants have contracted with
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Georgetown University to form the Health Resources
Development Partnership (the “Health Partnership”)
“to assist the District in its efforts to assure appropri-
ate health care is available to people with develop-
mental disabilities in their communities.” (Defs. Ex.
19 at 3.) The Health Partnership has assisted defend-
ants in developing a database of medical providers
that serve individuals with developmental disabilities,
recruiting new medical providers, conducting train-
ings and panels for case managers and provider
agency staff, and providing technical assistance to
provider agencies. (See Defs.' *301 Exs. 21-34.) The
Health Partnership has also developed a “health pass-
port,” a short document intended to address the need
for a concise method of communicating an individu-
al's health history. (Defs.' Ex. 23 at 6; Defs." Ex. 36.)

7. Notwithstanding defendants' policies and proced-
ures and the work of the Health Partnership, plaintiffs
have presented compelling evidence that there have
been, and continue to be, serious problems with the
implementation of defendants' policies, with the res-
ult that many class members do not receive needed
medical care within professionally acceptable time
frames as required by the 2001 Plan and the 1978
Consent Order. (2001 Plan 1 A.l.b.iv. (requiring
that ISPs, of which Health Plans are a part, be imple-
mented promptly), A.l.d.iii. (requiring that medical
and dental services be provided within professionally
acceptable time frames).) Evans, 459 F.Supp. at 489
(requiring a program of medical, dental, and health-
related services providing for accessibility, quality,
and continuity of care).

8. According to MRDDA's own training report for
the period from April to June 2006, the vast majority
of providers have not completed staff training regard-
ing MRDDA's medical and dental policy, psycho-
tropic medications, or behavior support plans. (Sept.
24, 2006 Monitor's Report at 20 (55 out of 64 pro-
viders had not completed training about medical/dent-
al policy; 56 out of 65 providers had not completed
training about behavior support plans; 53 out of 64
providers had not completed training on psychotropic
medication).) Although 85 to 86% of case managers
had completed training in these areas, only about half
of other relevant MRDDA staff were trained. (Id.
(43% of other relevant MRDDA staff were trained
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regarding medical/dental policy, 51% were trained
about psychotropic medications, 48% were trained
about behavior support plans).)

9. The Court Monitor repeatedly has found that
Health Plans do not reference current health problems
and do not provide for appropriate interventions for a
substantial ~ proportion  of  class  members
reviewed.EN30 Sixty-three percent of Health Plans
reviewed by the Court Monitor's office between Oc-
tober 2004 and September 2005 did not reference
class members' current health problems or provide for
appropriate interventions. (Nov. 3, 2005 Monitor's
Report at 1, 9.) The statistic improved in the Court
Monitor's reviews in the first two quarters of 2006,
but even so, Health Plans for 34% and 40% of class
members reviewed in those quarters did not reference
current health problems or provide for appropriate in-
terventions. (Sept. 24, 2006 Monitor's Report at 15;
June 26, 2006 Monitor's Report at 15.) These prob-
lems were again present in two-thirds of Health Plans
reviewed in the third quarter of 2006. (Sept. 24, 2006
Monitor's Report 15, 18.) Deficiencies documented
by consultants to the Court Monitor during this time
period include, for example, Health Plans that failed
to reference one class member's “recent emergency
abdominal surgery, fistula, and open, draining ab-
dominal wound” (Pls." Ex. 156(F)(1) at 3); another
class member's sexually transmitted disease, pulmon-
ic stenosis, and extensive deep vein thrombosis (PIs.’
Ex. 156(A)(17) at 4); and a third class member's sub-
stantial weight loss (Pls.’ Ex. 156(A)(29) at 26). N3
MRDDA's *302 own nursing staff have also identi-
fied major problems in a significant number of
Health Plans. (Sept. 24, 2006 Monitor's Report at 19
(MRDDA's quarterly reviews identified major prob-
lems in over one-third of Health Plans); June 22,
2006 Monitor's Report at 15 (major problems in 50%
of Health Plans).) As is obvious, Health Plans cannot
guide the management of class members' health risks
if they do not identify those risks and interventions
necessary to address them.

EN30. Each quarter since at least November
2004, the Court Monitor's office has re-
viewed the health care provided to a subset
of class members identified as having high
health risks.
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EN31. Similar deficiencies have been docu-
mented by defendants and their consultants
in reports of mortality investigations and in-
vestigations of serious incidents involving
class members. (See, e.g., U.S. Ex. 11a at 12
(ISP did not list many of class member's ser-
ious medical concerns, including his weight
loss and anemia); U.S. Ex. 21q (class mem-
ber's cardiac condition was not adequately
addressed in his Health Plan).)

10. Even when health needs are recognized, class
members often do not receive prescribed interven-
tions within the appropriate time frames-or at all. Re-
commendations by primary care physicians and/or
specialty care consultants were not acted upon in a
timely manner in a majority of cases reviewed by the
Court Monitor's office during the past two years.
(Nov. 3, 2005 Monitor's Report at 2, 10
(recommendations not acted upon in 56% of the
cases reviewed between October 2004 and September
2005); Sept. 24, 2006 Monitor's Report at 16, 19
(recommendations not timely acted upon in 49%,
64%, and 68% of cases reviewed in the first three
quarters of 2006, respectively).) Similarly, lab work
and/or physician-ordered diagnostic tests and con-
sults were not completed as ordered in a significant
number of cases reviewed during this time frame.
(Nov. 3, 2005 Monitor's Report at 2, 10 (lab work/
test/consults not completed as ordered in 51% of
cases reviewed between October 2004 and September
2005); Sept. 24, 2006 Monitor's Report at 14, 19 (lab
work/tests/consults not completed as ordered in 45%,
51%, and 38% of cases reviewed in first three quar-
ters of 2006, respectively).) Dining plans, positioning
plans, and behavioral plans also are not followed for
many class members. (Nov. 3, 2005 Monitor's Report
at 2, 11 (dining and positioning plans not followed in
52% of cases reviewed between October 2004 and
September 2005; behavioral plans not followed in
40% of cases reviewed); Sept. 24, 2006 Monitor's
Report at 23-24 (dining plans not implemented in
32%, 37%, and 43% of cases reviewed in the first
three quarters of 2006; positioning plans not imple-
mented in 42%, 37%, and 60% of cases; behavioral
plans not implemented in 35%, 32%, and 47% of
cases).)
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11. These problems are well documented not only by
the Court Monitor but by MRDDA's own nurse man-
agers, who are required to provide quarterly monitor-
ing for class members and other MRDDA consumers
identified as having high health risks. (Defs.' Ex. 12
at 4.) MRDDA nurses identified problems in the im-
plementation of Health Plans in two-thirds of the
quarterly reviews performed in 2006. (Id. at 19; June
22, 2006 Monitor's Report at 5, 15.)

12. The same types of problems are also routinely
cited in investigations of serious incidents involving
class members done by defendants' IMIU and in
fatality investigations done by defendant's consultant,
the Columbus Organization. For example, physician-
prescribed interventions to reduce or eliminate one
class member's chronic urinary tract infections were
not fully implemented, placing the class member at
increased risk of continued infections. (Pls.' EX.
156(A)(19).) Although a specialist recommended that
a lesion with a high probability for cancer be surgic-
ally removed following another class member's
colonoscopy, the surgery was not performed*303 un-
til eleven months later, and, even then, IMIU invest-
igators were unable to obtain documentation verify-
ing that the surgery had been performed. (U.S. Ex.
21j at 2-3.) A physician's orders that a third class
member receive weekly blood tests until the class
member “was deemed stable” were not followed.
(U.S. Ex. 21w.) The provider for another class mem-
ber “failed to ensure implementation of physicians'
orders such as weekly blood level electrolytes and
adequate documentation of input and output,” and the
class member's physical therapy, speech therapy, and
occupational therapy programs were not “consistently
implemented nor [were] recommendations followed.”
(U.S. Ex. 21bb; see also U.S. Ex. 11b (colonoscopy
recommended in May 2004 was not done until Febru-
ary 2005); Pls." Ex. 156(H)(13) (no evidence that
various ISP recommendations were implemented, in-
cluding follow up with speciality clinics, nutritional
evaluation, monitoring of monthly weights).)

13. Delays in obtaining needed medical care for class
members are also the result of defendants' failure to
ensure that guardians are appointed for those class
members who need them. Delayed medical care due
to the lack of a legal guardian has been cited in
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Columbus mortality investigations for at least five
class members in 2005 and 2006. (Pls.' Ex. 52 at 15
(lack of guardian to provide consent delayed class
member's surgery four days until surgery was determ-
ined to be an emergency); Pls." Ex. 53 at 15 (due to
lack of guardian, screening colonoscopy recommen-
ded in April 2005 was not completed prior to class
member's death eight months later); Pls.' Ex. 55 at 15
(medical procedures were significantly delayed in at
least two instances due to lack of guardian); Pls." Ex.
56 at 27 (lack of legally appointed guardian resulted
in delays in treatment and procedures during class
member's hospitalization immediately prior to his
death); Pls." Ex. 106 at 13 (lack of a legally appointed
guardian created delays and confusion in obtaining
consents for medically necessary treatments at
“critical time” when class member was hospital-
ized).) In addition, the FRC has repeatedly recom-
mended that MRDDA “ensure that at a minimum,
persons with complex medical issues, terminal ill-
nesses and/or other significant medical compromise
have a legal guardian appointed,” a process that
should be reinforced in the ISP. (Pls.' Ex. 120.)

14. The Court Monitor found that, as of June 2006,
there were twenty-eight class members whose medic-
al treatment was pending the appointment of a guard-
ian. (June 22, 2006 Monitor's Report at 19.) Defend-
ants admit that, as of September 2006, requests for
guardians remained pending in nineteen of the fifty-
three cases in which MRDDA has requested guardi-
ans since November 2005. (Defs.' Findings at 12-13;
Defs.' Ex. 43.) In virtually all of those cases, guardi-
ans were requested for medical reasons. (1d.) Yet, in
a number of cases, guardian requests were not sent to
the Office of the Attorney General (“OAG”) until
months after the case manager was notified of the
need for a guardian. (See id. (showing delays of at
least three-and as many as nine and a half-months
between the date the case manager was notified and
the date the request was sent to OAG in sixteen
cases); see also Pls." Ex. 54 at 19 (although need for
guardian was “obvious” in July 2001, guardian was
not appointed until January 2005); Pls." Ex. 107
(noting failure to seek guardian for class member de-
termined to be incompetent to make independent and
informed decisions); Pls." Ex. 108 at 10 (guardian
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never appointed for class member who died in 2004,
notwithstanding that guardianship had been explored
a decade earlier).)

*304 15. The Court Monitor's office and IMIU and
Columbus Organization investigators have also docu-
mented many other serious deficiencies in the deliv-
ery of health care to class members. The Court Mon-
itor found, for example, that provider nursing assess-
ments were not comprehensive and did not address
health risk issues for a majority of the class members
reviewed during the past two years. (Sept. 24, 2006
Monitor's Report at 18 (problem present for 50%,
64%, and 78% of class members reviewed in first
three quarters of 2006, respectively); Nov. 3, 2006
Monitor's Report at 10 (problem present in 78% of
class members reviewed between October 2004 and
September 2005).) Health Plans were not adequately
monitored by provider nurses and Qualified Mental
Retardation Professionals (“QMRPs”) for a similarly
large segment of class members during this period.
(Nov. 3, 2005 Monitor's Report at 2 (82% of Health
Plans reviewed from October 2004 to September
2005 showed no evidence of monitoring by provider
nurses); Sept. 24, 2006 Monitor's Report at 16
(Health Plans not adequately monitored by provider
nurses in 56%, 52%, and 73% of cases reviewed in
the first three quarters of 2006, respectively); June
22, 2006 Monitor's Report at 5, 15 (60% of Health
Plans reviewed in second quarter of 2006 were not
adequately monitored by QMRPs); Sept. 24, 2006
Monitor's Report at 18 (three quarters of Health Plans
reviewed in third quarter of 2006 were not adequately
monitored by QMRPs).) Provider residences for a
majority of class members reviewed during this same
time frame lacked effective systems for tracking class
members’ food and fluid intake, tube feedings,
seizures, and bowel movements and urine output.
(Nov. 3, 2005 Monitor's Report at 2, 15 (systems
lacking in homes for 81% of class members reviewed
between October 2004 and September 2005); Sept.
24, 2006 Monitor's Report at 17 (systems lacking in
residences for 53%, 60%, and 75% of class members
reviewed in first three quarters of 2006, respect-
ively).) Moreover, data for these areas were not re-
viewed by clinicians on a regular basis in a signific-
ant portion of cases. (Sept. 24, 2006 Monitor's Report
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at 19 (data not reviewed in two-thirds of cases); June
22, 2006 Monitor's Report at 15 (data not reviewed in
49% of cases).)

16. These deficiencies have serious consequences for
class members. Columbus investigators have ques-
tioned whether the deaths of at least five class mem-
bers might have been prevented if health problems
had been managed better. (See U.S. Ex. 11a at 27
(citing the lack of a “well-coordinated effort by [the
provider] to comprehensively investigate and address
the decedent's weight loss and significant anemia,”
even though two other class members with similar
weight loss issues, also in the provider's care, had
died in the past seven months, and nursing staff's fail-
ure to adequately assess and monitor the decedent
when he exhibited a significant change in status
months before his death)); U.S. Ex. 11b at 20 (citing
failure of decedent's health care team to “adequately
address his risk for morbidity and mortality due to his
underweight status and GI and pulmonary dia-
gnoses”); U.S. Ex. 11c at 26 (citing lack of a coordin-
ated effort to “appropriately and comprehensively
evaluate, assess, and monitor the decedent when he
presented with a change in status” and lack of an
“aggressive approach to the decedent's chronic under-
weight status™); U.S. Ex. 11f at 20-21 (citing failure
of provider nursing staff to comprehensively assess
or adequately monitor class member when she exhib-
ited a change in status in the week prior to her death);
U.S. Ex. 11m at 15 (citing monitoring and other
problems associated with the effort to taper de-
cedent's anticonvulsant medication).

*305 17. Monitoring failures have also been found to
contribute to preventable hospitalizations. For ex-
ample, IMIU investigators found that one class mem-
ber's emergency inpatient hospital admission for
pneumonia could have been avoided had the provider
sought appropriate medical attention when the class
member's symptoms manifested themselves more
than a month earlier. (Pls." Ex. 156(A)(18).) Colum-
bus investigators concluded that appropriate monitor-
ing of a class member's thirty-eight-pound weight
loss in a ten-month period may have resulted in earli-
er detection of the class member's gastrointestinal
bleeding, which resulted in a fifty-eight-day hospital-
ization, numerous blood transfusions, and extensive
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surgery. (PIs." Ex. 156(A)(3).) Columbus investigat-
ors also found that closer monitoring and intervention
by provider nursing staff “could very possibly have
prevented” problems that resulted in a third class
member's emergency room visit and hospitalizations.
(Pls." Ex. 156(A)(9).) Closer monitoring and evalu-
ation of a fourth class member “might have prevented
the exacerbation [of] her cellulitis and subsequent
hospitalization.” (Pls.' EX. 156(A)(23).)

18. Serious problems also persist with respect to
medications. The Court Monitor's reviews over the
past two years consistently have found that a majority
of class members who receive psychotropic medica-
tions do not receive competent and consistent monit-
oring of the side effects of those medications. (Nov.
3, 2006 Monitor's Report at 2, 11 (monitoring lacking
for 82% of class members reviewed); Sept. 24, 2006
Monitor's Report at 15, 19 (monitoring lacking for
60%, 69%, and 53% of class members reviewed in
first three quarters of 2006, respectively).) Medica-
tions were not consistently and properly stored, ad-
ministered or accounted for per acceptable standards
of practice in approximately half of cases reviewed
during the past year. (Sept. 24, 2006 Monitor's Report
at 19 (problems in two-thirds of cases reviewed in
quarter ending in September 2006); June 22, 2006
Monitor's Report at 5, 16 (problems in 48% of cases
reviewed in quarter ending in June 2006); see also
Feb. 22, 2006 Monitor's Report at 2, 8 (noting pattern
of problems with medication administration and re-
conciliation).)

19. As set forth above, defendants have failed in
many significant respect to accomplish the tasks and
to achieve the outcome criteria in the 2001 Plan that
relate to the Court's Orders regarding the provision of
health care and to comply with the terms of the Or-
ders themselves. Defendants' deficient performance
with respect to these measures provides ample evid-
ence that defendants have failed to comply with the
Court's Order that “[a] program of medical, dental
and health related services which provides accessibil-
ity, quality and continuity of care is required,” as well
as with Court Orders requiring development of habil-
itation plans and programs that incorporate all ser-
vices needed by class members and implementation
of appropriate training programs for all staff. See
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Evans, Consent Order at 13 (Feb. 8, 1983); Evans,
Consent Order at 3-4, 6 (June 25, 1981); Evans, 459
F.Supp. at 485, 489.

Il. SAFETY

1. In the 1978 Consent Order, the Court recognized
that class members' constitutional right to be kept
free from harm had been violated. Evans, 459
F.Supp. at 484. To remedy such violations, the exist-
ing Court Orders prohibit all acts of “physical or psy-
chological abuse, neglect or mistreatment” and re-
quire that “each and every alleged incident of abuse,
neglect or mistreatment ... be promptly investigated
and a report made.” 1d. at 488:; see also Evans, Con-
sent Order at 8 (Feb. 8, 1983) (requiring defendants
to *306 submit to the Developmental Disabilities
Professional for review and approval their “Unusual
Incident Reporting Form and the procedures under-
taken by defendants pursuant to any Unusual Incident
Report™”). Incident reports must be maintained by de-
fendants and made available upon reasonable notice
to counsel for plaintiffs and plaintiff-intervenor and
members of the Community Advisory Board. Evans,
459 F.Supp. at 488-89. Defendants must notify the
Court Monitor immediately upon the death of a class
member, provide the Court Monitor with prompt no-
tice of pending or ongoing investigations of serious
incidents involving class members, and forward to
the Court Monitor copies of any incident reports re-
lated to deaths, autopsies, and/or death summaries of
class members, as well as all final reports of investig-
ations that involve class members. Evans, Appoint-
ment Order at 4 (Nov. 21, 2000). Defendants must
also provide “all necessary and proper monitoring
mechanisms to assure that community living arrange-
ments, programs and supportive community services
of the necessary quantity and quality are provided
and maintained,” Evans, 459 F.Supp. at 485, ensure
that appropriate training programs for all staff, in-
cluding staff assigned to residential settings, are de-
veloped and implemented, see Evans, Consent Order
at 13 (Feb. 8, 1983); Evans, Consent Order at 3 (June
25, 1981); Evans, 459 F.Supp. at 489, and ensure that
advocates are provided to assist in the protection of
class members' rights. 1d. at 486.

2. As part of the 2001 Plan, which incorporates the
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foregoing Court Orders (2001 Plan 1 _A.3.a.ii.,
B.aii, Baiii, Bav., D2ai, D.2aii), N2 the
parties agreed on numerous “tasks” that defendants
must complete in order to implement the Court's Or-
ders. With respect to the reporting of incidents, de-
fendants must develop written policies and a uniform
written incident reporting form and must disseminate
the incident reporting form and policies to all relev-
ant entities and personnel. (Id. 11 B.b.i., B.b.ii.) De-
fendants must also establish and publicize a 24-hour
hotline for the reporting of consumer incidents, de-
velop an adequate and appropriate intake process,
and develop a computerized system that permits res-
idential and day treatment providers to report incid-
ents on-line. (1d. 11 B.b.iii., B.b.iv., B.b.v.)

EN32. The Plan does not incorporate the
Court's Order regarding the appointment of
an independent Court Monitor, which was
entered just before the Plan was submitted
for court approval.

3. Defendants must develop specific written protocols
for the investigation of incidents designated as
“serious,” including deaths. (Id. § B.b.vi.; seealso id.
1 D.1.b.iv.) Among other things, such protocols must
provide for “prompt, thorough investigations” of
these incidents by trained personnel and must specify
the time frames for completion of investigations and
investigation reports and for the implementation of
corrective and disciplinary action recommendations.
(1d. 19 B.b.vi., B.b.vii.) Investigation reports and cor-
rective action plans must be submitted to the Court
Monitor and the Quality Trust within seven days of
completion. (Id. 1 B.b.xiii.) With respect to consumer
deaths in particular, defendants must ensure that such
deaths are investigated “to determine the cause of
death, the circumstances of the death and the factors
which may have contributed to the death, as well as
any preventive or corrective action that appears war-
ranted to address any issues that may have been iden-
tified during the investigation.” (Id. § D.1.b.iv.) De-
fendants must also provide for an interdisciplinary
*307 FRC that will have access to death investigation
reports, make written recommendations based on a
review of the circumstances of consumer deaths, and
adopt procedures to ensure that recommendations
emanating from the fatality review process are imple-
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mented and subject to follow-up monitoring by case
managers. (1d.)

4. Defendants must develop a data system within
MRDDA capable of aggregating information about
consumer incidents, incident reporting, investiga-
tions, the investigation process and status, and the
implementation of corrective action recommenda-
tions and investigation results (id. § B.b.viii.), and
they must disseminate aggregate and specific inform-
ation about the overall performance of the system in
protecting the health and safety of consumers to the
Court Monitor and the Quality Trust on a quarterly
basis. (Id. 1 B.b.xiv.) Defendants must also provide
an effective quality assurance system to ensure the
regular, independent review of incident reporting, in-
vestigations, identification of causes of and contribut-
ing factors to incidents, and implementation of any
necessary corrective actions to protect consumers
from harm, and to ensure that providers are made
aware of problematic trends and that corrective action
is taken on an individual consumer level, a provider-
specific level, and a systemic level. (Id. { B.b.ix.) De-
fendants must provide initial training on incident re-
porting to providers, direct care staff, administrators,
investigators, and case managers; reinforce such
training through case-specific continuing education;
and provide additional competency-based training to
investigators and their supervisors. (Id. 11 B.b.x.,
B.b.xi.)

5. The parties agreed, as part of the 2001 Plan, that
defendants' compliance with the Court's Orders
would be measured in terms of a number of factors,
including whether all incidents are reported in ac-
cordance with District policy (id. | B.d.i.); whether
defendants notify family members and guardians, the
Court Monitor, and the Quality Trust of serous incid-
ents within twenty-four hours of becoming aware of
such incidents (id. 1 B.d.ii.); whether serious incid-
ents are reported within the required time frame and
thoroughly investigated by trained investigators and
whether all other incidents are investigated in accord-
ance with policy requirements (id. § B.d.iii.); whether
investigation reports identify appropriate preventive,
corrective, and disciplinary actions needed to protect
MRDDA consumers from harm (id. § B.d.iv.);
whether all serious incident investigation reports are
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reviewed by MRDDA quality assurance staff and
whether quality assurance staff review all other incid-
ents for patterns and trends (id. § B.d.v.); whether
case managers follow up on recommendations for all
serious incidents to ensure that appropriate prevent-
ive, corrective, or disciplinary actions are implemen-
ted promptly and document their actions, and wheth-
er case managers follow up on all incidents to ensure
that all consumers are safe and protected from harm
(id. 1 B.d.vi.); whether MRDDA ensures that neces-
sary preventive, corrective, and disciplinary actions
are promptly implemented based on the quality assur-
ance review of incident patterns and trends (id.; see
also id. § D.2.d.iii.); whether the Court Monitor and
the Quality Trust receive incident reports of all seri-
ous incidents, all final investigation reports, and all
recommendations for preventive and corrective ac-
tion, as well as quarterly aggregate reports on pat-
terns and trends for all other incidents (id.  B.d.viii);
whether deaths are reported to and reviewed by the
FRC (id. 1 D.2.d.i.); whether recommendations from
the FRC for preventive and corrective actions are
*308 followed up, implemented, and documented (id.
{ D.2.d.ii.); and whether, when private providers do
not comply with performance expectations, the Dis-
trict takes whatever immediate actions are necessary
to correct the deficiency, including providing training
or technical assistance to provider staff or imposing
sanctions, including, where necessary, terminating
provider agreements, contracts and licenses. (Id. |1
B.d.x., D.2.d.v.)

6. As required by the 2001 Plan, MRDDA policy spe-
cifies the types of incidents involving MRDDA con-
sumers that must be reported and designates certain
types of incidents, including, for example, consumer
deaths, incidents of abuse and neglect, serious phys-
ical injuries, serious medication errors, and emer-
gency inpatient Fhlgl%%italizations, as “serious report-
able incidents.” — (Defs.' Ex. 53 at 2-10.) Serious
reportable incidents are investigated by the IMIU.
(Defs.' Ex. 57.) The District previously contracted
with the Columbus Organization to investigate con-
sumer deaths; however, that contract ended sometime
during 2006 and was not renewed due to budget con-
straints. (Oct. 4, 2006 Hr'g Tr. at 79; Oct. 5, 2006
Hr'g Tr. at 44-45.) Responsibility for death investiga-
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tions has since been assigned to the IMIU, whose
staff was augmented by a registered nurse and a
physician to assist in investigations of consumer
deaths. (I1d.)

EN33. Under MRDDA's policy an incident
is “[a]n event that results in harm or risk of
harm to an MRDDA consumer.” (Defs. Ex.
53 at 2.) A “reportable incident” is a signi-
ficant event or situation involving a con-
sumer that must be reported to designated
authorities within a provider agency for re-
view and internal investigation. (Id.) A
“serious reportable incident” is an incident
that, due to its significance or severity, re-
quires “immediate notification to, and pos-
sible investigation by, external authorities,
in addition to internal review and investiga-
tion by the provider agency.” (1d.)

7. Although both the 1978 Consent Order and the
2001 Plan make clear that abuse, neglect, and mis-
treatment of class members are prohibited, Evans,
459 F.Supp. at 488: (2001 Plan | B.a.ii.
(incorporating 1978 Consent Order); § B.d.i.
(defendants' policies and procedures must “clearly
prohibit [ ] abuse, neglect, and mistreatment)), in-
cidents of abuse and neglect of class members never-
theless persist. These incidents are well documented
by the IMIU. For example, allegations of abuse of
class members were substantiated in at least nine
cases investigated by the IMIU between January
2005 and June 2006. (See U.S. Exs. 20b, 110, 11p,
11r, 20c, 11s, 20d, 11t.) An IMIU investigator recom-
mended that a tenth abuse case be closed when the
provider staff member involved was criminally
charged with abuse of a vulnerable adult based on al-
legations that she had struck a class member in the
face, injuring him in the eye. (U.S. Ex. 20a.)
Moreover, IMIU investigators made findings of pro-
vider neglect or negligenceNor concluded that indicia
of neglect were present,ﬂ in at least fifty-six
cases involving class members that were investigated
during this same time period. *309 (See U.S. Exs. 2,
11u-11y, 21a2lww, 21yy.) These cases include a
provider staff member who pled guilty to criminal
negligence of a vulnerable adult for seating a class
member in scalding bath water that had been improp-
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erly heated on a stove top, causing second degree
burns to the class member's buttocks and legs (U.S.
Exs. 1, 2), as well as incidents in which provider staff
failed to adequately supervise class members, leaving
them at risk of injury (see, e.g., U.S. Exs. 21a, 21e),
failed to timely seek or provide medical care for class
members (see, eg., U.S. Exs. 21d, 21h, 21Kk), or oth-
erwise failed to address class members' needs (see,
e.g., U.S. Ex. 21p). These problems are widespread
among providers, involving class members served at
twenty-three different provider sites. (See Nov. 29,
2006 Monitor's Report at 33-34.)

EN34. MRDDA policy defines neglect as
“[t]he failure to provide sufficient, consist-
ent, or appropriate services, treatment, or
care that harms or jeopardizes the customer's
health, safety, or welfare, such as: (1) [t]he
failure to report or act on health problems of
the customer or changes in his or her health
condition; (2) [I]ack of attention to the phys-
ical needs of a customer, including personal
care, hygiene, meals or appropriate nutrition,
shelter, and safety; (3) [f]ailure to carry out
a plan of treatment or care prescribed by a
physician or health care professional; (4)
[flailure to provide services or supports as
indicated by the individual's plan of care; or
(5) [f]ailure to provide proper supervision to
the consumer as required within a plan or by
acourt.” (Defs.' Ex. 53 at 6.)

8. The Court Monitor has also provided recent data
regarding serious incidents. Between October 1, 2005
and August 31, 2006, a total of 230 serious incidents
involving both class and non-class members were re-
ported. (Id. at 6.) As of November 2006, defendants
had investigated 166 of those incidents, and ninety-
six incidents had been substantiated. (Id.) Of the
ninety-six substantiated incidents, thirty-six involved
incidents of abuse and neglect. (Id. at 7.) — — These
incidents occurred at fourteen different provider sites.
(Id.at9.)

ENS35. Forty-three of the remaining substan-
tiated serious incidents included in the Court
Monitor's data involved serious physical in-
juries, and four involved serious medication
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errors. (Id. at 7.) It is possible that some of
these incidents also involved instances of
provider neglect. In a number of the IMIU
reports that the parties have provided to the
Court, for example, investigations regarding
class members' serious physical injuries
have found evidence of negligence on the
part of providers and provider staff in con-
nection with those injuries. (See, e.g., U.S.
Ex. 21b (finding day program provider to
have been negligent in ensuring that class
member was kept safe from harm based on
failure to provide class member with proper
assistance in using the bathroom); U.S. Ex.
21c (finding provider and provider staff to
have been negligent in connection with seri-
ous physical injury suffered by class mem-
ber who fell in the shower where staff failed
to use a bath chair that had been purchased
to prevent injuries).)

9. Defendants have adopted internal investigative
protocols for the IMIU, which require IMIU investig-
ative reports to be completed, including supervisory
review, within forty-five work days. (Defs." Ex. 57.)
Despite this requirement, serious reportable incidents,
including deaths, are not investigated in a timely
manner in many instances. Although defendants had
reduced the backlog of overdue serious incident in-
vestigations for class members to two as of Novem-
ber 3, 2005 (Nov. 3, 2005 Monitor's Report at 15),
there were seventy-one overdue investigations for
class members, including four overdue death invest-
igations, three months later in February 2006. (Feb.
22, 2006 Monitor's Report at 13.) There were 107
overdue serious incident investigations for class
members as of May 2006 (Pls." Ex. 132), and ninety-
two overdue investigations, including eight overdue
death investigations, as of June 2006. (June 22, 2006
Monitor's Report.) And while the extent of defend-
ants' backlog of overdue serious incident investiga-
tions as of September 2006 was disputed due to prob-
lems reconciling MRDDA's data with the Quality
Trust's data, the backlog remained substantial wheth-
er one accepts the District's estimate (fifty-nine) or
the Court Monitor's estimate (r&iﬂ%té/—nine). (Sept. 24,
2006 Monitor's Report at 10.) — — Investigations of
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serious *310 reportable incidents are intended to
identify those preventive and corrective actions ne-
cessary to ensure consumers' heath and safety. (See
Defs." Ex. 53 at 11; 2001 Plan § B.b.vii.) When in-
vestigations are delayed, so too are these needed pro-
vider interventions. Indeed, the FRC has identified
the inability to timely obtain the information and data
required for reviews as one obstacle to the Commit-
tee's effective operation. (U.S. Ex. 13 at 3.)

EN36. The backlog of investigations of seri-
ous incidents is far more substantial for non-
class members. (June 22, 2006 Monitor's
Report at 18 (reporting a backlog of 211
overdue incident reports, including six over-
due death reports, for non-class members));
Pls." Ex. 132 (backlog of 196 overdue in-
vestigations for non-class members as of
May 2006); Feb. 22, 2006 Monitor's Report
at 13 (backlog of 298 overdue investiga-
tions, including 14 overdue death investiga-
tions, for non-class members); Nov. 3, 2005
Monitor's Report at 15 (backlog of 228 over-
due investigation reports for non-class mem-
bers). As the Court Monitor has recognized,
“[t]he lack of timely investigation into the
serious reportable incidents filed regarding
non-class members erodes the protection
from harm for class members,” who share
the same residences and have the same staff
as non-class members, as “the failure to rec-
tify the problem affecting one person in a
residence exposes other people in the house
to the same risk.” (1d. at 15-16.)

10. Once investigation reports are completed, defend-
ants must provide them to the Court Monitor within
seven days. Evans, Appointment Order at 4 (Nov. 21,
2000). (See also 2001 Plan { B.b.xiii.; Defs." Ex. 57
at 2.) Yet, there have been serious problems with the
accuracy and reliability of the information provided
to the Court Monitor's office. In June 2006, the Court
Monitor determined that at least one of the Columbus
death investigations she had received from the Dis-
trict had been edited to delete information critical of
the District prior to being distributed. (June 22, 2006
Monitor's Report at 9.) When the Court Monitor
thereafter requested that Columbus send copies of
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certain reports to her directly, Columbus was instruc-
ted not to do so, until Special Master Sundram inter-
vened. (Id.) The Court Monitor later determined, by
comparing nineteen Columbus death investigation re-
ports received directly from Columbus to those dis-
tributed by the District, that in eight of the investiga-
tion reports forwarded by the District, factual inform-
ation or recommendations had been deleted from the
original Columbus document. (Aug. 17, 2005 Monit-
or's Report at 1.) With one exception, these deletions,
which described gaps in case management, delays in
obtaining consent for medical procedures, concerns
about health care procedures, concerns about autopsy
results and procedures, and difficulties in obtaining
information critical of the investigation process, were
not agreed to by Columbus. (1d.) These significant al-
terations of death investigation reports call into ques-
tion the reliability of information provided by defend-
ants, impede the implementation of needed interven-
tions, and compromise defendants' ability to protect
other class members from harm. They also constitute
clear evidence of defendants' noncompliance with the
Court's Orders requiring that death investigations be
provided to the Court Monitor. Evans, Appointment
Order at 4 (Nov. 21, 2000); Evans, 459 F.Supp. at
488-89. (See also 2001 Plan 1 B.b.xiii., B.d.viii.)
EN37

EN37. The Court Monitor has also commen-
ted on the lack of death and serious incident
investigation reports received by her office
on a number of occasions. (March 31, 2005
Monitor's Report at 15 (no Columbus invest-
igations received by Court Monitor's office
between September 2004 and March 2005);
June 22, 2006 Court Monitor's Report at 8
(no IMIU investigation reports received by
Court Monitor's office or Quality Trust
between April 5, 2006 and June 1, 2006).)

11. The Court Monitor has also repeatedly raised
concerns regarding the quality of defendants' invest-
igations. In her December 2004 report, the Court
Monitor raised concerns regarding the IMIU's *311
practice of relying on provider interviews rather than
conducting independent interviews of key inform-
ants, failure to review other recent incident reports in-
volving the same class member or the concerning the
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same provider or residence, failure to take into ac-
count pertinent documentation that could be obtained
from providers, and overall lack of thoroughness.
(Dec. 30, 2004 Monitor's Report at 11-12.) Many of
these same concerns were still present in September
2006, when the Court Monitor again commented on
the failure of IMIU investigators to interview import-
ant sources of pertinent information; to review other
incidents reports regarding the same class member
and provider; and to review other relevant records,
including staff logs at the residence, emergency room
and hospital discharge summaries, agency nursing
notes, and health records for the alleged victim.
(Sept. 24, 2006 Monitor's Report at 11.)

12. Moreover, defendants do not consistently ensure
that appropriate preventive and corrective actions are
implemented based on fatality and serious incident
investigations. For example, a September 2005 IMIU
investigation regarding one class member's series of
emergency inpatient hospitalizations within a two-
month period recommended that MRDDA assess the
class member, who had a long history of noncompli-
ance with diet and medications required to control
her diabetes and blood pressure, to determine wheth-
er additional supports were warranted to ensure com-
pliance with medical and dietary needs. (Pls." Ex.
129.) Yet, four months later, MRDDA had failed to
identify interventions to address the class member's
identified risks and problems, including the lack of
nursing services to monitor her diabetes and hyper-
tension. (Pls." Ex. 130 at 26-27.) This failure by
MRDDA is not an isolated incident. A 2005 report
regarding the status of IMIU consumer and provider
incident recommendations reflected that 463 out of
847 recommendations remained unresolved as of Au-
gust 2005. (Pls." Ex. 128.) The Court Monitor has
also consistently criticized defendants for failing to
review death investigations with providers in a timely
manner. In February 2006, the Court Monitor repor-
ted that for a period of over one year, defendants re-
peatedly failed to notify providers of the results of the
Columbus mortality investigations, with the result
that corrective actions were not even discussed, let
alone implemented. (Feb. 22, 2006 Monitor's Report
at 13.) As of September 2006, there were at least el-
even death investigations-for class member deaths
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dating back as far as January 2005-that had not been
reviewed with the responsible provider. (Sept. 24,
2006 Monitor's Report at 12.) As of November 2006,
eight of ten Columbus death investigations concern-
ing class member deaths between October 1, 2005
and August 31, 2006 had not been reviewed with pro-
viders, though reviews of these death investigations
were scheduled to occur between November 2006
and February 2007. (Nov. 29, 2006 Monitor's Report
at11-12))

13. The serious consequences that flow from defend-
ants' failure to ensure that appropriate corrective and
preventive actions are promptly implemented are il-
lustrated by the deaths of three class members who
had similar problems with weight loss issues that
were not addressed by the same provider over a sev-
en-month period. (See Pls." Exs. 100, 61, 56.) Follow-
ing the death of the first class member in November
2004, Columbus investigators raised concerns that
the class member's nutritional compromise had not
been more aggressively evaluated and managed and
that daily monitoring of intake was not apparent, and
as a result, they recommended that MRDDA and the
provider ensure that *312 individuals exhibiting sig-
nificant weight issues be “comprehensively evaluated
to determine the etiology of the problem and are con-
sistently and appropriately monitored by all relevant
clinical disciplines.” (Pls." Ex. 100 at 13.) — Yet
two months later, when a second class member died
after experiencing significant and rapid weight loss,
the death investigation again noted the lack of “an ag-
gressive approach to the [class member's] chronic un-
derweight status.” (PIs." Ex. 61 at 26.) When a third
class member died in the care of the same residential
provider five months later, the death investigation
again noted the lack of a “well-coordinated effort by
[the provider] to comprehensively investigate and ad-
dress the [class member's] weight loss and significant
anemia.” (Pls." Ex. 56 at 27.) It is significant that in-
vestigators questioned whether the second and third
deaths might have been preventable. (PlIs." Ex. 61 at
26; Pls.' Ex. 56 at 27.)

EN38. The Court Monitor had filed an alert
in May 2004, eight months before this class
member's death, informing MRDDA that the
class member's eating protocol and nutri-
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tionist-prescribed diet were not being fol-
lowed. (Nov. 3, 2005 Monitor's Report at 9.)
Although MRDDA reported that the alert
was resolved in May 2004, that was not the
case, as the subsequent death investigation
revealed.

14. Defendants have also failed to implement recom-
mendations for preventive and corrective action by
the FRC. The FRC's 2004 Annual Report, issued in
April 2005, reflects that 41% of the Committee's re-
commendations had not been implemented as of that
date. (Defs." Ex. 68 at 1.) Moreover, recommenda-
tions issued based on the review of one class mem-
ber's death are re-issued (sometimes repeatedly)
when the same underlying problems are identified in
later reviews. For example, the FRC's recommenda-
tion, based on the review of a class member's 2002
death, that MRDDA *“develop procedures to address
coordination of hospital discharge planning, pain
management and follow-up of end-of-life care” was
re-issued following the review of three separate
deaths in October 2005. (See Pls." Ex. 115.) Although
defendants indicated in April 2004 that the Depart-
ment of Human Services would adopt the FRC's re-
commendation that MRDDA “incorporate the integ-
ration of End of Life issues into consumers' person-
centered plans as appropriate” and “develop a train-
ing module on End of Life quality issues as part of
the person-centered planning curriculum,” this same
recommendation was also re-issued in October 2005.
(See PIs." Ex. 116.) Similarly, while defendants re-
sponded in March 2004 to the FRC's recommenda-
tion that “MRDDA ensure that the oversight of clin-
ical reviews and coordination of health care services
on medically fragile individuals [be] conducted by
appropriate health care professionals,” including as-
signing adequate numbers of staff, this recommenda-
tion was re-issued five times in October 2005. (See
Pls." Ex. 117; see also, eg., PIs." Ex. 118 (FRC re-
commendation that MRDDA “develop a general edu-
cation document highlighting [health care] coordina-
tion issues in serving MRDDA customers” for distri-
bution to relevant health care community re-issued
five times in October 2005); PlIs." Ex. 120 (FRC's
March 2005 recommendation that MRDDA ensure
that guardians are appointed for persons with com-
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plex medical issues, terminal illnesses, and other sig-
nificant medical compromise re-issued in two cases
in October 2005).) The FRC's repeated re-issuance of
these and other recommendations for preventive and
corrective action is further evidence of defendants' in-
ability to implement those recommendations.

15. Defendants have also failed to ensure that all pro-
vider and direct care staff, *313 as well as MRDDA's
own case managers, are trained in incident reporting.
Defendants' quarterly training report for the period
from April to June 2006 reflects that MRDDA has
completed staff training regarding incident manage-
ment for only six out of sixty-four providers. (U.S.
Ex. 19 at 6-9.) For most providers, less than half of
all direct support staff have been trained. (1d.) EN39
Moreover, 36% of MRDDA case managers and 62%
of other MRDDA staff have not been trained regard-
ing incident management. (Id. at 9.) Defendants' in-
cident management system cannot function effect-
ively if provider and MRDDA staff do not have the
appropriate training.

EN39. Of the fifty-eight providers whose
staff had not been fully trained, forty-seven
had completed training for less than half of
all direct support staff, and eleven had com-
pleted training for half or more of all such
staff. (U.S. Ex. 19 at 6-9.)

16. Finally, there is evidence that defendants fail to
take appropriate corrective actions when providers do
not comply with performance expectations. One of
the key concerns identified as the result of a collabor-
ative review of the deaths of four class members and
one non-class member undertaken by representatives
of MRDDA, the Inspector General's office, the
Health Partnership, University Legal Services, and
the Court Monitor's office was the “lack of enforce-
ment penalties related to poor professional conduct,”
including the fact that staff cited for neglect continue
to be employed in the system. (June 22, 2006 Monit-
or's Report at 11-12.) At the October 5, 2006 status
conference, the Court Monitor observed that she is
aware of only three instances in which providers have
been sanctioned, all during Ms. Sawyer's tenure with
MRDDA, and that, in each instance, action was taken
only as a result of documentation filed by the Monit-
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or's office. (Oct. 5, 2006 Hr'g Tr. at 26.) First, follow-
ing the Court Monitor's complaints to Ms. Sawyer re-
garding problems with the administration of medica-
tion to one consumer, Ms. Sawyer requested that the
Department of Health investigate the matter. (Id.)
Second, after the Court Monitor circulated a draft of
her September 2006 report, which included a chrono-
logy of the serious concerns that had been raised
about one residence since 2003, the provider was
fined $3,500 for citations noted during a February
2006 licensing visit. (1d. at 26-27.) The Court Monit-
or also reported that Ms. Sawyer had decided that cli-
ents would be moved from the residence, but that had
not happened by the time of the hearing. (Id. at 27.)
Third, the Department of Health terminated the pro-
vider agreement for one of the residences targeted in
the ninety-day plan, where the Court Monitor had ob-
served clients being neglected and where one non-
class member had died.M (Id. at 27-28.) The
Court Monitor has also expressed concern that there
is no evidence that the District sanctions providers
for failing to complete their own death investigations,
as required. (Sept. 24, 2006 Monitor's Report at 13.)

ENA40. Although the Court Monitor regarded
the termination of this provider agreement as
appropriate, she raised concerns about the
manner in which the termination was carried
out, which resulted in the five residents be-
ing moved without transition planning or
preparation, including two class members
who went to day programs not knowing that
they would not be returning to the same res-
idence. (Id. at 27-28.)

17. As set forth above, defendants have failed in
many significant respects to accomplish the tasks and
outcome criteria associated with the Court's Orders
relating to class member safety and to comply with
the terms of the Orders themselves. Defendants' per-
formance in the areas discussed above provides
ample evidence that *314 defendants have failed to
comply with the Court's Orders prohibiting all acts of
“physical or psychological abuse, neglect or mistreat-
ment” of class members, Evans, 459 F.Supp. at 488,
requiring the prompt reporting and investigation of
all such incidents and the prompt dissemination of
the reports of such investigations to the Court Monit-
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or and other interested parties, Evans, Appointment
Order at 4 (Nov. 21, 2000); Evans, Consent Order at
8 (Feb. 8, 1983); Evans, 459 F.Supp. at 488-89;
Evans, requiring the development and implementa-
tion of appropriate training programs for all staff, in-
cluding staff assigned to residential settings, Evans,
Consent Order at 13 (Feb. 8, 1983); Evans, Consent
Order at 3 (June 25, 1981); Evans, 459 F.Supp. at
489, and requiring defendants to provide necessary
monitoring mechanisms. Id. at 485.

11l. WELFARE
A. Least Restrictive, Most Integrated Setting

1. The 1978 Consent Order recognized that class
members' constitutional right “to receive habilitative
care and treatment in the alternative least restrictive
of individual liberty” had been violated. Evans, 459
F.Supp. at 484. To remedy these violations, the Court
ordered defendants to “[p]rovide all class members
with community living arrangements suitable to each,
together with such community-based day programs
and services as are necessary to provide them with
minimally adequate habilitation ... in the least separ-
ate, most integrated and least restrictive community
settings.” 1d. at 485. Later Court Orders reinforce this
requirement. See Evans, Court Order at 10-11 (Feb.
8, 1983) (requiring that class members be provided
five hours of daily programming and that a compre-
hensive recreation program be implemented for class
members).

2. The tasks identified in the 2001 Plan as necessary
to implement these Court Orders, which the Plan in-
corporates (2001 Plan Y A.2ai, A.2a.iii.,
A.2.a.iv.), include developing criteria and placement
procedures for nursing home placements and dis-
charges (id. 1 A.2.b.i.); using community alternatives
whenever possible for consumers with complex med-
ical needs (id.); and developing and implementing a
plan for the placement of persons identified as being
inappropriately served in nursing homes, day pro-
grams, and employment programs into less restrict-
ive, more integrated and appropriate community set-
tings. (1d. 11 A.2.b.ii., A.2.b.iii.)

3. As part of the 2001 Plan, the parties agreed that the
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measure of defendants' compliance with the forego-
ing Court Orders would be, inter alia, whether “[a]ll
class members are served in residential and day or
employment programs that are the least restrictive,
most integrated settings appropriate to their needs”
and “are provided with adequate supports to allow
their participation in recreation and social activities in
their communities” (id. 1 A.2.d.i.) and whether “[n]o
consumers are placed in or remain in large institu-
tions or nursing homes inappropriately, or because
appropriate community alternatives are not avail-
able.” (Id. 1 A.2.d.ii.)

4. Notwithstanding the plain language of the 1978
Order and the Plan, defendants have admitted that
class members are not placed in the least restrictive
setting. Testifying at budget hearings before the Dis-
trict's Committee on Human Services in April 2006,
former MRDDA Administrator Marsha Thompson
admitted that “one of the critical areas where the Dis-
trict is lagging is the failure to place people in the
least restrictive setting based on their clinical needs
and the agreed-upon service plan.” (U.S. Ex. 10 at 5.)
Ms. Thompson went on to acknowledge that “[n]o
one *315 debates the fact that we have people placed
in inappropriate settings.” (Id.) These admissions are
underscored by defendants' agreement, as part of the
ninety-day plan, to move forty-six MRDDA con-
sumers, including thirty class members, into indi-
vidualized, integrated, less restrictive residential set-
tings. (Nov. 28, 2005 Hr'g Tr. at 6-8; U.S. EX. 5.) The
parties' decision to focus on residential placements as
part of the ninety-day plan is particularly significant
in light of the plan's purpose to address the
“immediate and urgent needs of class members.”
(Nov. 28, 2005 Hr'g Tr. at 6.) Although a total of
forty-six class and non-class members were identified
as requiring more appropriate residential placements
in November 2005, defendants had made only three
placements at the conclusion of the ninety-day period
in February 2006 (Feb. 22, 2006 Monitor's Report at
1, 6) and no additional placements into more integ-
rated and individualized settings as of June 2006.
(June 22, 2006 Monitor's Report at 2.)

FEN41. Additional placements of individuals
targeted to move under the ninety-day plan
had been made by October 2006; however,
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the number of class members and other
MRDDA consumers who were moved is
disputed. (Compare Oct. 5, 2006 Hr'g Tr. at
29 (Court Monitor indicated that only three
additional placements (for a total of six) had
been made), with id. at 59 (Interim MRDDA
Administrator indicated that a total of fifteen
individuals, including thirteen class mem-
bers, had been moved).) Even if the correct
number is fifteen, it is clear that the District
has still fallen far short in moving even the
forty-six most needy MRDDA consumers
who were identified in the ninety-day plan
for immediate placement.

5. Defendants have submitted a declaration from the
Chief of MRDDA's Evans Intensive Case Manage-
ment Branch I, indicating that commitment orders is-
sued for 157 class members between October 2005
and July 2006 reflect findings by D.C. Superior Court
judges that those class members were receiving habil-
itation by the least restrictive means as defined in
D.C.Code § 7-1301.03(16). ™42 (Defs' Ex. 69 1 8:
see also Defs.' Ex. 70.) While these findings may in-
dicate that some class members are appropriately
placed, defendants have admitted that many are not.
(U.S. Ex. 10 at 5 (admitting that placing class mem-
bers in the least restrictive setting was a_“critical
area” in which the District was “lagging”).) —

EN42. D.C.Code § 7-1301.03(16) defines
the term “[l]east restrictive alternative” as
“that living and/or habilitation arrangement
which least inhibits an individual's inde-
pendence and right to liberty,” including ar-
rangements that move an individual from
“Im]ore to less structured living,” “[l]arger
to smaller facilities,” “[I]arger to smaller liv-
ing units,” “[g]roup to individual resid-
ences,” “[s]egregated from the community
to integrated with community living and
programming,” and “[d]ependent to inde-
pendent living.” According to defendants,
approximately 80% of class members are
committed. (Defs.' Findings at 21.) Under
D.C. law, persons committed to a facility are
required to be reviewed in a court hearing
annually to determine whether commitment
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should be continued, D.C.Code §
7-1304.11(a), including that commitment to
the facility “would be the least restrictive
means of providing habilitation.” D.C.Code
§ 7-1303.04(b)(4). It is unclear, however,
whether in making this determination the
Court considers all possible alternatives to
individual's current living situation or only
those alternatives that are presently avail-
able.

ENA43. Plaintiffs contend that defendants'
failure to place class members in the least
restrictive setting is also evidenced by the
fact that more than half of class members
live in Intermediate Care Facilities for the
Mentally Retarded (“ICF/MRs”), facilities
that house and provide institutional care and
services for up to eight individuals. (See
Oct. 5, 2006 Hr'g Tr. at 4-5 (366 out of 659
class members (55%) were living in ICF/
MRs as of October 2006); Defs.' Ex. 74 at 2
(defining ICF/MR).) Plaintiffs contend that,
by definition, ICF/MRs are not the least re-
strictive setting because the vast majority of
class members are capable of receiving more
individualized services in a smaller, nonin-
stitutional setting. (See Oct. 4, 2006 Hr'g Tr.
at 22.) National trends with respect to the
number of persons living in ICF/MRs versus
the number of persons receiving noninstitu-
tional services under the Medicaid Health
and Community-Based Services waiver pro-
gram provide some support for plaintiffs'
position. See Residential Services for Per-
sons with Developmental Disabilities: Status
and Trends Through 2005 at 4, 59 (July
2006), available at http:// rtc. umn. edu/ risp
05 (noting that the number of people receiv-
ing noninstitutional, community-based ser-
vices under the waiver nationwide was more
than four times the number of people living
in ICF/MRs as of June 30, 2005).

*316 6. Day programs also do not serve class mem-
bers in the most integrated, least restrictive setting in
many instances. In April 2003, the Court Monitor's
office found that day programs were more restrictive
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than required by the functioning of the class members
enrolled in such programs, with less than 10% of
class members involved in supported employment
programs. (Apr. 21, 2003 Monitor's Report at 8.) The
Court Monitor's review of seventeen day program
sites in 2004 revealed that a majority of day programs
were overcrowded and provided segregated services
of low intensity and interest to class members. (Oct.
7, 2004 Monitor's Report at 10.) Four of the seven-
teen day program sites reviewed (24%) provided little
substantive activity of any kind, and only two sites
(12%) were implementing supported employment.
(Id. at 9.) More recently, the parties acknowledged
that existing day programs are often inadequate,
agreeing that, as part of the ninety-day plan, forty-
two class members should be moved “out of segreg-
ated day programs, which are both expensive and un-
productive,” and into “integrated employment or day
activities.” (See Nov. 28, 2005 Hr'g Tr. at 6, 8; see
also Feb. 22, 2006 Monitor's Report at 1.) Although
the parties agreed that these forty-two class members
were in need of more integrated, less restrictive day
programs, employment was secured for only five
class members, and two of the employment place-
ments did not meet agreed-upon criteria. (Id. at 1,
11)

7. The lack of an effective Medicaid waiver exacer-
bates the District's inability to meet its obligation to
provide all class members with habilitative care and
treatment in the least restrictive, most integrated set-
ting. The waiver program was designed to provide
noninstitutional, community-based services to indi-
viduals with developmental disabilities who other-
wise would remain in or be at risk of being placed in
a Medicaid facility such as an ICF/MR. See Residen-
tial Services for Persons with Developmental Disab-
ilitless Satus and Trends Through 2005
(“ Residential Services: Status and Trends’ ) at 59
(July 2006), available at http:// rtc. umn. edu/ risp 05.
The waiver authorizes the Secretary of Health and
Human Services to waive certain existing Medicaid
requirements to allow states to finance noninstitution-
al services for Medicaid-eligible individuals. I1d. at
58. The waiver is thus an important source of federal
funding for noninstitutional services and supports as
an alternative to institutional care, and the District's
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inability to implement an effective waiver program
has resulted in additional costs being borne by the
District and its taxpayers. (See Oct. 5, 2006 Hr'g Tr.
at 53.)

8. Although defendants object that implementation of
the waiver is not Court-ordered (Defs." Findings at
26), defendants have consistently recognized that an
effective waiver is necessary for them to meet their
obligations under existing Court Orders. Defendants
stipulated, in December 2000, that “[t]he District's
commitment to self-determination embodied in per-
son centered planning cannot be met without the
funding stream provided by an effective *317
waiver” and that “[t]he lack of an effective waiver is
in itself sufficient to keep the District from effect-
ively implementing person centered planning.”
Evans, 139 F.Supp.2d at 99 (joint stipulated findings
of fact adopted by the Court in connection with the
2001 Plan) (emphasis added). Moreover, as part of
the 2001 Plan, the parties agreed that the District's
existing waiver was too narrowly drawn and served
too few consumers and that the District needed to
take greater advantage of opportunities available un-
der the waiver in order to implement the goal of
providing individualized services in the least restrict-
ive environment to class members and other
MRDDA consumers. (2001 Plan at 62; see also Feb.
22, 2006 Monitor's Report at 14 (“All parties to this
case concur that the redesign and implementation of a
carefully amended Medicaid waiver is of paramount
importance.”).) — —

EN44. The waiver and its potential to assist
defendants in meeting their court-ordered
obligations have been recognized by the
parties since at least the mid-1990s, when
the Special Master recommended that de-
fendants be required to submit a waiver ap-
plication as part of the proposed 1996 Re-
medial Plan. Defendants submitted a waiver
application before the 1996 Plan was adop-
ted by the Court; hence, this requirement ul-
timately was not included in that Plan.
Evans, 1996 WL 451054, at *3.

9. The District's waiver nevertheless remains too lim-
ited in terms of the number of enrollees and ineffect-
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ive in terms of the services actually provided to those
who are enrolled. The number of class members en-
rolled in the waiver has increased slowly over time,
with only 219 class members enrolled as of Septem-
ber 2006. (Defs.' Ex. 111.) Even with this increased
enrollment, the District still lags far behind other
states in utilizing the waiver instead of more restrict-
ive ICF/MRs. See supra note 43. Moreover, those
class members who are enrolled in the waiver do not
receive all services and do not receive services in the
frequency and duration ordered. (Sept. 24, 2006
Monitor's Report at 7, 27.) The District's own review
of 191 enrolled class members in August 2006 re-
vealed that only 51% of these class members re-
ceived all of the required services and that 13% did
not receive services in the frequency and duration
ordered. (I1d.) Indeed, some consumers do not receive
any of their needed services under the waiver. (See
Pls." Ex. 150 (33 class members did not receive any
waiver services as of April 30, 2006; 15 class mem-
bers did not receive any waiver services as of May
31, 2006); PIs." Ex. 147 (28 class members did not re-
ceive any waiver services as of September 1, 2005).)
The lack of an adequate pool of providers also con-
tributes to this problem. (See U.S. Ex. 9 at 13.)

10. The waiver is also still too narrowly drawn in
ways that prevent class members from being moved
into less restrictive settings. For example, the waiver
limits the number of hours that nursing services can
be provided in community settings. (See Oct. 5, 2006
Hr'g Tr. at 15-16.) The waiver thus provides a disin-
centive for the District to move class members out of
ICF/MRs to the extent that they would need nursing
services in excess of the cap, as the “extra” nursing
services would have to be funded solely by local dol-
lars. (See id.) The Court Monitor has noted that the
District recently has made some progress towards
amending the waiver, retaining an outside consultant
to assist with the amendment of the waiver and draft-
ing needed rule changes. (Sept. 24, 2006 Monitor's
Report at 27.) However, the failure to take these steps
for many years has seriously impeded defendants'
progress in moving class members into the least re-
strictive setting. (See Feb. 22, 2006 Monitor's Report
at 1, 14 (noting that District *318 had made insuffi-
cient progress on the waiver's amendment, including
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failure to retain a consultant as promised in Septem-
ber 2005).)

11. Residential placements for many class members
are also unsuitable in other respects. The Court Mon-
itor has consistently found that a quarter or more of
class members reviewed during the past two years
live in homes that are not clean, safe, and environ-
mentally pleasant. (See Sept. 24, 2006 Monitor's Re-
port at 19 (one-third of class members reviewed “d[0]
not live in clean, safe or environmentally pleasant
homes”); June 22, 2006 Monitor's Report at 16 (26%
of class members reviewed “do not live in clean, safe,
and pleasant conditions”); Nov. 3, 2005 Monitor's
Report at 2, 11 (50% of homes reviewed between Oc-
tober 2004 and September 2005 did not evidence
clean and safe environments).) —  As part of the
ninety-day plan, seven sites with histories of poor
performance and one site at which residents were
placed at continuing risk of neglect were selected for
remedial effort. (Feb. 22, 2006 Monitor's Report at
5.) At least three of these substandard homes re-
mained open as of June 2006. (June 22, 2006 Monit-
or's Report at 10.)

EN45. Poor living conditions documented
by the Court Monitor and MRDDA's own
Office of Quality Assurance include, for ex-
ample, one class member's “rodent, cock-
roach and fly infested apartment with seri-
ous structural damage” (Feb. 22, 2006 Mon-
itor's Report at 13) and another residence
found to be dirty with rusty cooking appli-
ances, broken and outdated furniture, loose
and protruding bathroom tile, mildew, and a
basement in “deplorable condition” with an
inoperable furnace. (Pls.' EX. 7.)

12. Nursing home placements also remain problemat-
ic. In 2001, defendants adopted a policy and proced-
ure establishing criteria for the use of nursing homes,
as required by the 2001 Plan. (Defs.' Ex. 74; see Spe-
cial Master's Report & Recommendation Regarding
Nursing Home Admissions for Class Members
[“Special Master's Nursing Home Report™”] at 3; 2001
Plan § A.2.b.i.) Notwithstanding this policy, which
the Special Master has found to be reasonable as
written (Special Master's Nursing Home Report at 5),
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defendants have continued to place class members in-
appropriately in nursing homes. (See Pls.' Ex. 13 at 2
(eight of fourteen class members residing in nursing
home or acute care hospitals in 2001 were inappro-
priately placed); Pls." Ex. 14 (class member inappro-
priately placed in a nursing home in 2002); Pls." Ex.
15 (same in 2003); Sept. 24, 2006 Monitor's Report at
25 (one of five class members in nursing homes re-
viewed in 2006 did not require nursing home care).)
It is particularly troubling that class members remain
in nursing home placements even after those place-
ments have been identified as inappropriate. For ex-
ample, a class member identified as not requiring
nursing home care in August 2001 and on three occa-
sions thereafter still remained in the same nursing
home placement a year later with “no indication that
any actions ha[d] been taken to secure a more appro-
priate placement.” (PIs." Ex. 14; see also PlIs.' Ex. 15
(class member who had been ready for discharge
from her nursing home placement since December
2001 remained in that placement in January 2003);
Pls.' Exs. 17, 18 & Sept. 24, 2006 Monitor's Report at
25 (class member identified as needing to move out
of his nursing home in the spring of 2006 remained
there as of September 2006).)

13. Based on defendants' admission that they have
failed to place consumers in the least restrictive set-
ting; defendants' identification, as part of the ninety-
day plan, of at least thirty class members who needed
to move to more appropriate and *319 integrated set-
tings and at least forty-two class members who
needed less restrictive, more integrated day pro-
grams; and defendants' failure to implement an ef-
fective Medicaid waiver, the Court finds that defend-
ants have not complied with the Court's 1978 Order
that all class members be provided with “community
living arrangements suitable to each, together with
such community-based day programs and services as
are necessary to provide them within minimally ad-
equate habilitation ... in the least separate, most integ-
rated and least restrictive community settings.”
Evans., 459 F.Supp. at 484. Defendants' continued in-
appropriate placement of class members in nursing
homes is also evidence of defendants' noncompliance
with this Court Order. (2001 Plan 1 A.2.d.ii.; see also
id. 191 A.2.b.ii., A.2.b.iii.)

Page 34

B. Individual Support Plans

1. Defendants are required, under the existing Court
Orders, to develop and provide for each class mem-
ber a written ISP based upon individualized assess-
ments and formulated in accordance with profession-
al standards and an individualized habilitation pro-
gram designed in accordance with the ISP. Evans,
459 F.Supp. at 484-85: see also Evans, Consent Or-
der at 3-4 (June 25, 1981). ISPs must identify all ser-
vices and supports required by class members regard-
less of availability and must be reviewed at least an-
nually. Id.; Evans, 459 F.Supp. at 485. Priority in the
implementation of ISPs must be given to class mem-
bers identified as assaultive, self-injurious, self-
abusive, mentally ill, or having acute medical needs
or identified needs for physical rehabilitation ser-
vices. Evans, Consent Order at 6 (June 25, 1981).
The existing Court Orders also require that individu-
alized adaptive equipment be provided to class mem-
bers who need such equipment, and that all class
members be evaluated to assess their needs for such

equipment. Evans, 459 F.Supp. at 489.

2. Each of the foregoing Court Orders was incorpor-
ated into the 2001 Plan. (2001 Plan 11 A.l.a..,
A.l.a.ii., A.la.ii., A.laviii.) The tasks identified in
the Plan as necessary to implement these Orders re-
quire that ISPs identify class members' service, sup-
port, and protection needs regardless of availability,
that they be modified as needs and circumstances
change, and that they be implemented promptly (id. {
A.l.b.iv.); that the District develop procedures and
time frames for assessing class members' needs for
the acquisition or repair of adaptive equipment (id. |
A. 1.b.vi.); and that such equipment be provided to
consumers within sixty days from the date the need is
determined or, in the event that such equipment or re-
pair services are not readily available due to special
needs, as soon as possible. (Id. T A.1.b.vi.)

3. The agreed-upon measure of defendants' compli-
ance with the foregoing Court Orders includes wheth-
er class members receive the services and supports
identified in ISPs on a timely basis; whether ISPs
provide for individualized adaptive equipment, as
needed; whether class members' needs for adaptive
equipment are assessed within thirty days of a re-
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quest; and whether adaptive equipment is provided or
repaired within sixty days from the date the need is
determined. (Id. T A. 1.d.iii.)

4. ISPs are the means by which class members' con-
stitutional right to habilitative care and treatment in
the least restrictive setting is implemented. The ISP
“serves as the single document that integrates all sup-
ports a person may receive irrespective of where the
person resides.” (Defs." Ex. 71 at 3.) The ISP includes
measurable goals and objectives for meeting the per-
son's preferences, choices, and desired outcomes and
also “addresses the *320 provision of safe, secure,
and dependable supports that are necessary for the
person's [well-being], independence, and social inclu-
sion.” (Id,) EN46

EN46. ISPs are to be developed by a plan-
ning team consisting, at a minimum, of the
class member, his or her parent or guardian,
if any, and the MRDDA case worker. (Id. at
4; see also Evans, 459 F.Supp. at 485.) The
ISP planning team may also include nutri-
tionists, occupational therapists, physical
therapists, psychologists, social workers, or
other clinicians; family members; direct care
staff from the person's day, work, and resid-
ential programs; and the person's attorney.
(Defs.' Ex. 71 at 4-5.)

5. The Court Monitor has consistently found ISPs to
be current for around 90% of class members re-
viewed. (Sept. 24, 2006 Monitor's Report at 5 (93%
of 1SPs reviewed were current); June 22, 2006 Monit-
or's Report at 14 (90% current); Mar. 31, 2005 Mon-
itor's Report at 3 (83% current); Oct. 7, 2004 Monit-
or's Report at 7 (90% current); July-Sept. 2003 Mon-
itor's Report at 31 (90% current); July-Sept. 2002
Monitor's Report at 23 (95% current).) These find-
ings indicate that ISPs are being revised annually for
most class members, as required by Court Orders and
the Plan.

6. Serious problems nevertheless persist in imple-
menting ISPs and thus in ensuring that class members
actually receive the services and supports they re-
quire. The Court Monitor repeatedly has found that
ISPs are not implemented as written in a substantial
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number of cases reviewed. (See Nov. 29, 2006 Mon-
itor's Report at 3, 13 (65% of ISPs reviewed not im-
plemented fully as written); June 22, 2006 Monitor's
Report at 4 (45% of ISPs reviewed not implemented
fully as written); Mar. 31, 2005 Monitor's Report at
12 (60% of ISPs not implemented as written).) Un-
less ISPs are implemented, class members do not re-
ceive the habilitative care and treatment to which
they are entitled under the 1978 Consent Decree and
subsequent Court Orders.

7. Failure to fully implement ISPs as written is a
problem that cuts across providers. Between July and
October 2006, the Court Monitor's office reviewed
ISPs for 99 class members served by twenty-four dif-
ferent residential providers. (Nov. 29, 2006 Monitor's
Report at 13-24.) ISPs were not fully implemented as
written for sixty-three of the class members re-
viewed, who resided at sixteen of the twenty-four res-
idential providers. (1d.)

8. At the October 2006 hearing, defendants objected
to “full implementation” as a measure of compliance
given the number of services and supports an ISP
may require and the varying level of urgency of those
services and supports for a class member's well-be-
ing. (See Oct. 4, 2006 Hr'g Tr. at 94 (using the ex-
ample that an ISP might require both that a class
member receive insulin and that he be afforded an
opportunity to go to the park).) The Court Monitor
responded to this concern in her November 2006 re-
port, demonstrating that the services and supports not
provided to class members whose ISPs were found
not to be fully implemented are indeed serious. In
fact, the services and supports most often found to be
lacking included clinical assessments and lab work
and health-related procedures. (Nov. 29, 2006 Monit-
or's Report at 13.) Other services and supports found
to be lacking included one-to-one staffing required
for protection from harm, transportation services,
community-based employment, and complete finan-
cial plans. (1d.)

9. There is also evidence that ISPs may be inadequate
for many class members. For example, 40% of the
ISPs reviewed by the Court Monitor's office between
July and September 2006 did not *321 include reas-
onable training goals and did not accommodate the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1978123483&ReferencePosition=485
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1978123483&ReferencePosition=485

480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

individual's strengths and level of disability. (Sept.
24, 2006 Monitor's Report at 23; see also June 22,
2006 Monitor's Report at 16 (36% of class members
reviewed did not have reasonable and appropriately
modified training goals).)

10. MRDDA has developed a policy establishing
guidelines for the proper and timely acquisition, re-
placement, modification, and repair of adaptive
equipment. (Defs." Findings at 12; Defs." Ex. 38.)
Notwithstanding this policy, almost 30% of class
members reviewed by the Court Monitor's office
between July and October 2006 who needed adaptive
equipment did not have it. The necessary equipment
included such items as eyeglasses; wheelchairs; a
raised toilet seat, bars for the tub, and a shower seat;
hearing aids; electronic communication devices; and
dentures. (Nov. 29, 2006 Monitor's Report at 13,
25-27.) In some instances, class members had been
without needed equipment for more than a year. (See,
e.g., id. at 25 (class member fitted for eyeglasses in
June 2005 still did not have them as of September
2006), at 26 (class members still did not have a sport
wristband fourteen months after occupational therap-
ist recommended it).) The twenty-one class members
who did not have needed adaptive equipment were
served by twelve different providers. (Id. at 25-27.)

11. Defendants' failure to fully implement ISPs, as re-
quired under the 2001 Plan, is evidence of defend-
ants' noncompliance with the Court's Orders regard-
ing ISPs. (See 2001 Plan 11 A.1.b.iv., A.1.d.iii.) The
failure to fully implement ISPs affects a large propor-
tion of class members served by many different pro-
viders, and often implicates class members' health
and safety needs. Problems with implementation of
ISPs have been well documented since at least March
2005 and have continued throughout 2006. The Court
finds that defendants' noncompliance in this regard
has been systemic, serious, and continuous. The
Court also finds that defendants have failed to com-
ply with the Court's Orders regarding adaptive equip-
ment.

C. Case Management

1. The existing Court Orders require defendants to
“[p]rovide all necessary and proper monitoring mech-
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anisms to assure that community living arrangements,
programs and supportive community services of the
necessary quantity and quality are provided and
maintained.” Evans, 459 F.Supp. at 485. Defendants
must recruit, hire, and train “a sufficient number of
qualified community staff to prepare individual exit
and community habilitation plans for each [class
member] ... and to assist in the execution of the re-
sponsibility to create, develop, maintain, and monitor
the community living arrangements, programs and
other services required.” 1d. at 486. In particular, de-
fendants must maintain enough case manager posi-
tions to meet the required case manager to client ra-
tio. Evans, Consent Order at 5 (Feb. 8, 1983); see
also Evans, 1996 WL 451054, at *6. Defendants
must also ensure that appropriate training programs
for staff, including case managers, are developed and
implemented. See Evans, Consent Order at 13 (Feb.
8, 1983); Evans, Consent Order at 3 (June 25, 1981);
Evans, 459 F.Supp. at 489. Each of these Court Or-
ders is incorporated into the 2001 Plan. (2001 Plan 1Y
A3.aii, D.Laii, D.Laiii) EN4L

EN47. In addition, community placements
must be regularly monitored by MRDDA
and by the Developmental Disabilities Pro-
fessional (now known as the Court Monitor)
“to ensure that the residential arrangements
and programming provided are appropriate
to the individual's needs,” and the results of
such monitoring must be documented.
Evans, Consent Order at 8 (June 25, 1981).

*322 2. The tasks identified in the 2001 Plan as ne-
cessary for defendants to come into compliance with
the foregoing Court Orders include developing
“procedures to ensure that case managers are in-
formed of recommendations made as a result of all
quality assurance/quality improvement activities, in-
cluding incident investigations, to enable them to
monitor the implementation of the recommendations”
(2001 Plan § D. 1.b.i.); providing for a case manager
to client ratio of one to thirty, or even lower depend-
ing upon the intensity of consumer needs (id. |
D.1.b.ii.); ensuring that all case managers “receive
competency-based training to carry out their respons-
ibilities prior to being assigned responsibility for in-
dividual consumers” (id.); and requiring case man-
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agers “to conduct a minimum of eight monitoring
visits a year and [to] file reports regarding compli-
ance with ISPs and health/safety issues based on
these visits.” (Id. 1 D. 1.b.iii.)

3. As part of the 2001 Plan, the parties agreed that the
measure of defendants’ compliance with these Court
Orders would be whether case managers and their su-
pervisors have successfully completed the required
competency based training (id. § D. 1.d.i.); whether
case managers participate in the development of ISPs
for all consumers on their caseloads (id.); whether
case managers ensure that consumers receive all of
the services and supports identified in their ISPs, and
document and attempt to resolve problems en-
countered in terms of access to, or the quality or
timeliness of, such services and supports (id. |
D.1.d.ii.); whether case managers follow up when a
consumer has been the subject of an incident or re-
commendation for corrective or preventative action
to ensure that appropriate actions for the safety and
protection of the consumer are implemented (id.
D.1.d.iii.); and whether defendants maintain the re-
quired one to thirty case manager to class member ra-
tio. (Id. 1 D.1.d.iv.)

4. Defendants have consistently maintained the re-
quired case manager to class member ratio under the
2001 Plan.

5. Despite having what the Court Monitor has de-
scribed as some of the smallest caseloads in the coun-
try (Nov. 3, 2005 Monitor's Report at 14), MRDDA
case managers have consistently failed to visit clients
eight times per year, as required under the Plan. In
November 2005, the Court Monitor reported that a
review of a year's worth of records for eighty-five
class members found evidence of the required eight
visits for only 39% of class members reviewed. (Id.
at 15.) Monitoring tools documenting the required
eight visits had been completed for only 31% of class
members reviewed. (Id.) Seven months later, in
June 2006, the Court Monitor again found that monit-
oring tools documenting the required eight visits had
been completed for only 30% of the sixty-*323 three
class members reviewed. (June 22, 2006 Monit-
or's Report at 13.) A total of twenty-four case man-
agers were responsible for the 70% of class members
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reviewed for whom documentation of the required
eight visits was lacking. (1d.) Data provided by the
District in response to the Court Monitor's draft June
2006 report confirmed these findings on a broader
scale. MRDDA data for 657 class members indicated
that only 27% of class members had eight monitoring
tools completed. (Id. at 13-14.) More recently, the
Court Monitor's office and the Quality Trust re-
viewed case management services provided to 222
randomly selected class members and found that
eight visits per year had been documented for 68% of
the class members reviewed. (Sept. 24, 2006 Monit-
or's Report at 22.) Although this is certainly an im-
provement, approximately one-third of the class
members reviewed did not receive the required eight
i ENS0
visits. (1d.)

EN48. Case managers are required to com-
plete a monitoring tool for each client visit
to document the visit. (Defs." Findings at 14;
Pls." Ex. 97 at 3.) According to the Court
Monitor, these monitoring tools are the only
documents that can be reviewed to determ-
ine compliance with case management re-
quirements. (June 22, 2006 Monitor's Report
at 13; see also PIs." Ex. 97 at 3 (supervisors
obtain signature pages of case managers'
completed monitoring tools to determine
frequency of visits).) Thus, it cannot be con-
clusively determined from the data whether
a case manager is failing to visit the client
the required number of times per year or is
not completing the appropriate documenta-
tion. In either case, it cannot be concluded
that defendants are fulfilling the require-
ments of the 2001 Plan with respect to client
Visits.

EN49. In response to the Court Monitor's
draft June 2006 report, the District main-
tained that monitoring tools had in fact been
completed for seven additional class mem-
bers but were not reflected in the data the
Court Monitor relied upon because the tools
had not yet been entered into MRDDA's
computer system. (Id. at 13.) However, the
Court Monitor concluded, based on the in-
formation provided by the District, that eight
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monitoring tools had been completed for
only one of the seven additional class mem-
bers. (1d.)

EN5Q. Defendants assert that, effective
January 1, 2006, MRDDA changed its case
management policy to require case man-
agers to visit clients at least monthly for a
total of twelve visits per year. (Defs." Find-
ings at 16; Defs.' Ex. 52.) Defendants do not
suggest that case managers are in compli-
ance with this policy. Nor could they. The
Court Monitor's September 2006 report re-
flects that twelve case manager visits per
year were documented for only 50% of 100
randomly selected class members. (Sept. 24,
2006 Monitor's Report at 22.) As noted, one-
third of the 222 class members reviewed by
the Court Monitor's office and the Quality
Trust did not even receive eight visits. (1d.)

6. Case managers have also failed to ensure that class
members' ISPs are implemented as written. See supra
section I11.B. 1 6.

7. There is also evidence that case managers fail to
take appropriate action when a class member has
been the subject of an incident. Although serious in-
cident reports had been filed for thirty-nine of the
eighty-five class members reviewed by the Court
Monitor's office in late 2005, the case manager's
notes referenced the serious incident only about half
of the time. (Nov. 3, 2005 Monitor's Report at 4, 15.)

8. Defendants' performance with respect to case man-
ager training is also deficient. Defendants highlight
the availability of training from MRDDA and
through the Health Partnership and emphasize that
85% of case managers who monitor class members
have completed training in at least seven of
MRDDA's eight core training areas (i.e., adaptive
equipment, behavior support, incident management,
ISPs, medical and dental, most integrated settings,
psychotropic medications, and quality assurance).
(Defs.' Findings at 15; see also Defs." Ex. 48.) Under
the 2001 Plan, however, defendants are required to
ensure that “all case managers receive competency-
based training to carry out their responsibilities prior
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to being assigned responsibility for individual con-
sumers.” (2001 Plan § D.1.b.ii. (emphasis added).)
Yet, of the twenty-six case managers included in de-
fendants' exhibit, only half had completed the re-
quired trainings in all eight areas. (Defs." Ex. 48.)
Moreover, according to MRDDA's training report for
April to June 2006, 13% of case managers have not
been trained in adaptive equipment, ISPs, or most in-
tegrated settings (U.S. Ex. 19 at 3, 12, 17); 14% have
not been trained in medical and *324 dental or psy-
chotropic medications (id. at 14, 20); 15% have not
been trained in behavior support plans or quality as-
surance (id. at 6, 22); and 36% have not been trained
in incident management. (Id. at 9.)

9. Defendants' failure to ensure that case managers
complete the required number of visits and that they
take appropriate action when a class member has
been the subject of a serious incident is evidence of
defendants’ noncompliance with Court's Orders re-
garding monitoring and case management. (See 2001
Plan 11 D.1.b.iii., D.1.d.) Defendants' noncompliance
in this area affects a significant proportion of class
members. Moreover, the Court finds that this non-
compliance is serious given case managers' role as
“the principal link between the individuals being
served and the systems involved in the provision of
services.” (Defs.' Ex. 63.) As the Court Monitor re-
cently remarked, case managers are the front line
safeguards for the client, and eight visits should be
some guarantee that someone is looking at the care
that is being provided, and, when it is negligent or in-
complete or ineffective, is raising that concern to the
appropriate official. (Oct. 5, 2006 Hr'g Tr. at 25.) De-
fendants' failure to ensure that case managers are
properly trained before receiving caseloads is also
evidence of defendants' noncompliance with the
Court's Orders (see 2001 Plan 11 D.1.b.ii., D.1.d.i.),
as is the case managers' failure to ensure that ISPs are
fully implemented. (Seeid. 1 D.1.d.ii.)

CONCLUSION

All of the Court Orders that plaintiffs seek to enforce
through this action were agreed to by defendants. De-
fendants also agreed to the terms of the 2001 Plan. In
consenting to the entry of these Orders, and in agree-
ing to the provisions of the Plan, defendants admit-
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ted-in 1978, 1981, 1983, and again in 2001-that the
existing system for persons with developmental dis-
abilities in the District of Columbia was seriously
flawed. Indeed, defendants stipulated to violations of
class members' constitutional rights in the 1978 Con-
sent Order and acknowledged, in the factual findings
accompanying the 2001 Plan, that their service deliv-
ery system was “broken” and in need of being
“redefined and rebuilt.” In the Plan, defendants
agreed to undertake an ambitious (if not totally un-
realistic) course of action to remedy these deficien-
cies and to come into compliance with the existing
Court Orders. Although the Plan itself was not court-
ordered, defendants agreed that their compliance with
the underlying Orders would be measured based on
their ability to achieve the outcomes specified in the
Plan and that their failure to perform the tasks identi-
fied in the Plan would be evidence of noncompliance
with those Orders.

Following the Plan's adoption, defendants have made
significant progress in some areas, including the de-
velopment of policies and procedures to guide the
various components of their service delivery system.
The problem is that defendants have been unable to
effectively implement these policies and procedures
in many important respects and have failed to achieve
desired outcomes for many class members in the crit-
ical areas of health, safety, and welfare.

As a result of these failings, class members continue
to be placed in inappropriate and overly restrictive
residential and day programs, rather than in the least
restrictive, most integrated settings. Provider and
MRDDA staff, including case managers, are not ad-
equately trained, and case managers do not visit class
members with the required frequency and do not ad-
equately address deficiencies in class members*325
care. In many instances, class members do not re-
ceive the needed services and supports that have been
identified in their ISPs. Protocols necessary to protect
class members' health and safety, such as feeding, po-
sitioning, and behavioral plans, are routinely not fol-
lowed. Health risks are not adequately assessed and
monitored for many class members, and recommend-
ations by health care providers are not implemented
in a timely manner. While incidents of abuse and
neglect of class members persist, defendants have
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failed to ensure that these and other serious incidents,
including class member deaths, are investigated in a
timely manner, that the results of such investigations
are shared with providers, and that recommended
corrective and preventive actions are implemented.
Defendants have also compromised the monitoring
process by altering death investigation reports.

Defendants' progress in achieving compliance with
the Court's Orders has been impeded by a lack of
consistent leadership within MRDDA, which is re-
ported to have had ten different directors or acting
directors in the past eight years. Progress has also
been impeded by a lack of inter-agency coordination
within the District's government. This is particularly
true with respect to defendants' implementation of the
Medicaid waiver, which is administered by the MAA.
The Court Monitor has also noted MRDDA's lack of
authority to enforce sanctions against providers with
a record of poor performance. These types of bureau-
cratic difficulties led the Court to require Mayor Wil-
liams to assign a Deputy Mayor or other senior offi-
cial to coordinate the efforts of all District agencies
with responsibility for actions necessary to achieve
compliance with the 2001 Plan. Despite these efforts,
the underlying systemic problems remain unsolved.

[1] Based on these findings of fact, the Court con-
cludes that there has been systemic, continuous, and
serious noncompliance with many of the Court's Or-
ders. Failures have occurred throughout defendants'
service delivery system, from providers and case
managers to the managerial level. Nor are these fail-
ures limited to a few isolated providers or case man-
agers. For these reasons, the Court finds that defend-
ants' noncompliance has been systemic. Defendants'
noncompliance has also been continuous: defendants'
service delivery system has been wholly inadequate,
as documented by the Court Monitor and others, for
many years. Finally, plaintiffs and plaintiff-inter-
venor have presented compelling evidence that de-
fendants' failures jeopardize class members' health,
safety, and welfare, contributing to deaths and hospit-
alizations that defendants' own investigators have
found were preventable. The Court therefore finds
that defendants' noncompliance with the Court's Or-
ders is serious.
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The Court notes that the findings made herein are
based on the record as of November 2006, before
Mayor Fenty took office. As a result, they do not take
into account more recent improvements that have
been made by the Fenty administration and under the
leadership of Kathy Sawyer, who has agreed to stay
on as the Interim Director of the newly-created DDS
until June 1, 2007. (Feb. 5, 2007 Declaration of
Kathy E. Sawyer [“Sawyer Decl.”] 1 6.) These im-
provements, largely attributable to Ms. Sawyer's cap-
able leadership, include the successful modification
of seven Medicaid waiver rules to be more flexible in
meeting consumers' needs, including coordination
between the former MRDDA and MAA over a two-
month period to finalize the modifications (id. 11
19-20); the development and execution of a long-
contemplated interstate compact needed to facilitate
participation in the *326 waiver by providers and
consumers residing in the State of Maryland (id. |
21); and the revision of the scope of work in the Dis-
trict's contract with Georgetown to increase the phys-
ician and nursing hours devoted to the Health Part-
nership project. (Id. § 12.) Moreover, to address con-
cerns about the credibility of death investigations per-
formed by the Incident Management and Enforce-
ment Unit (“IMEU”) (formerly the IMIU) following
the expiration of the Columbus contract, the District
has made a commitment to implement an independ-
ent death investigation process both to re-do certain
death investigations previously completed by the
IMEU and to conduct future death investigations.
(Defs.' Notice of Filing at 2; Feb. 6, 2007 Hr'g Tr. at
18.) The District is also negotiating to have serious
incident investigations completed under the auspices
of the District's Office of the Inspector General,
Medicaid Fraud Control Unit (“MFCU”). (Defs.' No-
tice of Filing at 2-3.) These recent developments,
which do not alter the Court's finding regarding de-
fendants' noncompliance with Court Orders as of
November 2006, are encouraging and will be highly
relevant to the remedial phase of this action.

[2] With respect to remedy, the plaintiffs contend that
a receivership is the only appropriate remedy. The
Court is not, at this time, prepared to endorse such an
approach, for receivership is not strictly an issue of
noncompliance with court orders. Rather, as a
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“remedy of last resort,” receivership “should be un-
dertaken only when absolutely necessary.” District of
Columbia v. Jerry M., 738 A.2d 1206, 1213
(D.C.1999). The Court's determination whether other
remedies are inadequate and whether receivership re-
mains the only viable option to effectuate compliance
with court orders is to be guided by a number of
factors, including

(1) “‘whether there were repeated failures to comply
with the Court's orders'; (2) whether further efforts to
secure compliance would only lead to ‘confrontation
and delay’; (3) whether leadership is available which
can ‘turn the tide within a reasonable time period’;
(4) ‘whether there was bad faith’; (5) ‘whether re-
sources are being wasted’; and, (6) ‘whether a receiv-
er can provide a quick and efficient remedy.’

Id. (quoting Dixon v. Barry, 967 F.Supp. 535, 550
(D.D.C.1997)). Although it is clear based on the tor-
tured history of this case that there have been re-
peated failures to comply with the Court's Orders,
this determination is in no way determinative of the
question whether plaintiffs are correct in their argu-
ment that a receivership should be imposed. As is
clear from the case law, a host of other considerations
bear on this issue, and only now, at the remedial
stage, is it appropriate for the Court to turn to those
considerations.

In order to assist the Court in its consideration of
these factors, it will enlist the assistance of the Spe-
cial Masters, who have ably served in this capacity
for many years, to make findings and recommenda-
tions to the Court that address, inter alia, the current
status of defendants' compliance, what are the avail-
able options for curing the identified deficiencies,
and whether a receivership is the most effective and
efficient remedy available to the Court. To the extent
that the Court must revise the Order of Reference
entered on October 11, 1995, the parties shall, in con-
sultation with the Special Masters, submit by April
20, 2007, a new order that conforms to Federal Rule
of Civil Procedure 53 and allows the Special Masters
to perform the functions delineated herein. In addi-
tion, the parties, with the assistance of the Special
Masters, must propose a plan for how they will pro-
ceed with respect to *327 the remedy phase. In par-
ticular, the parties must consider whether they wish

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1999226719&ReferencePosition=1213
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1999226719&ReferencePosition=1213
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1999226719&ReferencePosition=1213
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1999226719&ReferencePosition=1213
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997130856&ReferencePosition=550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997130856&ReferencePosition=550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1997130856&ReferencePosition=550
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR53&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR53&FindType=L

480 F.Supp.2d 280
480 F.Supp.2d 280
(Cite as: 480 F.Supp.2d 280)

to engage in discovery and/or present evidence to the
Special Masters in order to permit them to make find-
ings and recommendations to the Court. The parties
shall submit a joint plan for the remedial phase of this
litigation that addresses a schedule for proposed dis-
covery, the need for an evidentiary hearing before the
Special Masters, and/or a briefing schedule. This plan
shall also be filed by April 20, 2007.

In sum, while the Court has found that plaintiffs’ mo-
tion should be granted to the extent that they have
sustained their burden as to liability, the daunting
task of finding ways to remedy the problems still re-
mains. In this regard, the Court expects the parties to
continue their prior efforts to resolve this matter so
that the plight of the class members can be improved
as expeditiously as possible, and they will not have to
continue to await the outcome of this painfully
lengthy and cumbersome litigation.

ORDER

For the reasons set forth in the accompanying
Memorandum Opinion, plaintiffs' Motion to Find the
Defendants in Noncompliance and to Appoint a Re-
ceiver [Dkt. # 809] is GRANTED IN PART on the
issue of liability; and it is

FURTHER ORDERED that plaintiff-intervenor's
Motion for an Order to Show Cause Why Defendants
Should Not Be Held in Contempt [Dkt. # 810] is
DENIED.

SO ORDERED.

D.D.C.,2007.
Evans v. Fenty
480 F.Supp.2d 280
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